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:KHQ�WKH�UKHWRULFDO�VPRNH�IURP�WKH�3XEOLF�6HUYLFH�&RPPLVVLRQ¶V �36&� DQG�,QWHUYHQRU�

5HVSRQGHQWV¶�EULHIV KDV�FOHDUHG��WKH�IROORZLQJ�IDFWXDO�DQG�OHJDO�UHDOLWLHV VWLOO�UHPDLQ�HYLGHQW��)LUVW��

WKH KXJH�&DUGLQDO�+LFNRU\�&UHHN��&+&� WUDQVPLVVLRQ�OLQH ZLOO�IXQGDPHQWDOO\�DOWHU DQG�LUUHSDUDEO\�

GDPDJH�WKH�VFHQLF�'ULIWOHVV�$UHD¶V�YLWDO�QDWXUDO�UHVRXUFHV��IDPLO\�IDUPV��UXUDO�ODQGVFDSHV��ORFDO�

HFRQRPLHV��DQG�FRPPXQLWLHV��6HFRQG��WKH WUDQVPLVVLRQ�FRPSDQ\�$SSOLFDQWV�DQG�WKH�36&�IDLOHG�WR�

PHHW� WKHLU� VWDWXWRU\� UHVSRQVLELOLWLHV� WR� IXOO\� DQG� IDLUO\� HYDOXDWH� EHWWHU�� OHVV� H[SHQVLYH�� DQG�

HQYLURQPHQWDOO\�SUHIHUDEOH DOWHUQDWLYHV�� DQG� LPSHUPLVVLEO\� VKLIWHG� WKH� WUDQVPLVVLRQ� FRPSDQ\�

$SSOLFDQWV¶�EXUGHQ�RI�SURRI�RQWR�WKH�'ULIWOHVV�$UHD�/DQG�&RQVHUYDQF\��'$/&� DQG�:LVFRQVLQ�

:LOGOLIH�)HGHUDWLRQ �::)���'DQH�&RXQW\��,RZD�&RXQW\��WKH�&LWL]HQV�8WLOLW\�%RDUG�DQG�WKH�PDQ\�

RWKHU�SXEOLF�LQWHUYHQRUV�SDUWLFLSDWLQJ�LQ�WKH�FRQWHVWHG�FDVH�EHIRUH�WKH�&RPPLVVLRQ��7KLUG��QR�SDUW\�

LV�DUJXLQJ²EHFDXVH�WKHUH�DUH�QR�IDFWV�WR�VR�MXVWLI\²WKDW�WKH�&+& WUDQVPLVVLRQ�OLQH�LV�QHHGHG�WR�

DYRLG�EURZQRXWV�RU�EODFNRXWV� LQ� WKH� IRUHVHHDEOH� IXWXUH�� � )RXUWK�� WKH�36&¶V�RZQ�6WDII¶V� H[SHUW�

WHVWLPRQ\�H[SODLQHG�WKDW�WKH�SURSRVHG�FRVWO\�WUDQVPLVVLRQ�OLQH�LV�QRW�HFRQRPLFDOO\�MXVWLILHG��L�H���

WKH� WRWDO� FRVWV� H[FHHG� WKH�PRGHOHG� HFRQRPLF�EHQHILWV�� LQ�PRVW� RI� WKH� HFRQRPLF� ³PRGHO� UXQV´�

SHUIRUPHG�E\�WKH�36&�6WDII� )LIWK��DOO�RI�WKH�HOHFWHG�6WDWH�6HQDWRUV�DQG�6WDWH�5HSUHVHQWDWLYHV�IRU�

WKH�GLVWULFWV�WKURXJK�ZKLFK�WKH�WUDQVPLVVLRQ�OLQH�ZRXOG�UXQ�KDYH�SXEOLFO\�DQG�H[SOLFLWO\�WR�WKH�36&�

H[SUHVVHG�WKHLU�FRQFHUQV�DQG�RSSRVLWLRQ��DQG�'DQH�&RXQW\��,RZD�&RXQW\�DQG�RWKHU�PXQLFLSDOLWLHV�

DUH� RSSRVLQJ� WKH� 36&¶V� DSSURYDO� RI� WKLV� KXJH� SURSRVHG� WUDQVPLVVLRQ� OLQH�� 6L[WK�� WKH� OHJDO�

IUDPHZRUN� IRU� DSSHOODWH� UHYLHZ� KDV� QRZ� IXQGDPHQWDOO\� FKDQJHG� EHFDXVH� RI� WKH� :LVFRQVLQ�

6XSUHPH� &RXUW¶V� 7HWUD� 7HFK GHFLVLRQ� DQG� WKH� 6WDWH� /HJLVODWXUH¶V� DPHQGPHQW� RI�:LVFRQVLQ¶V�

MXGLFLDO� UHYLHZ� VWDWXWH� WR� HOLPLQDWH� MXGLFLDO� GHIHUHQFH� WR� DJHQF\� FRQFOXVLRQV� RI� ODZ�� �����

:LVFRQVLQ�$FW������DPHQGLQJ�:LV��6WDW���������������DQG�DGGLQJ�:LV��6WDW������������J���
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7KH� 36&� DQG� ,QWHUYHQRU�5HVSRQGHQWV� DWWHPSW� WR� GLVWUDFW� IURP� WKHVH� UHDOLWLHV� E\�

PLVFKDUDFWHUL]LQJ RSSRQHQWV�RI�WKH�&+&�SURMHFW�DV�GLVJUXQWOHG�FLWL]HQV�ZKR�KDYH�EHHQ VRPHKRZ

PLVOHG�DQG KDYH ³YHU\�YRFDOO\�PLVUHSUHVHQWHG´�WKH�QDWXUH�DQG�LPSDFW�RI�WKH�&+& KLJK�YROWDJH�

WUDQVPLVVLRQ�OLQH�EDVHG�RQ�³HPRWLRQDO´�DUJXPHQWV��QRW�IDFWV���$SSOLFDQWV %U���'NW������ DW����&(2�

%U� �'NW������ DW�����7KLV�SDWURQL]LQJ QDUUDWLYH�LV�IDOVH DV�D�IDFWXDO�PDWWHU���,W�LV�DOVR�LQVXOWLQJ�WR�

WKH�JRYHUQLQJ�RIILFLDOV�RI�'DQH�&RXQW\�DQG�,RZD�&RXQW\��WKH PDQ\ PXQLFLSDO�JRYHUQPHQWV�WKDW�

KDYH�DGRSWHG�UHVROXWLRQV�RSSRVLQJ�WKLV�SURMHFW �'RF��������)(,6�DW���±����WEO�������� DOO�RI WKH

HOHFWHG�6WDWH�6HQDWRUV�DQG�6WDWH�5HSUHVHQWDWLYHV�RI�ERWK�SROLWLFDO�SDUWLHV�ZKR UHSUHVHQW�WKH�HQWLUH�

VRXWKZHVW�:LVFRQVLQ�UHJLRQ DQG�KDYH�ZULWWHQ�PXOWLSOH�WLPHV�WR�WKH�&RPPLVVLRQ�UDLVLQJ�VHULRXV�

FRQFHUQV DQG�RSSRVLWLRQ �'RF��������)(,6�DW�����WEO���������DQG�WKH�WKRXVDQGV�RI�FRQFHUQHG�FLWL]HQV�

WKDW� KDYH� WHVWLILHG� DW� SXEOLF� KHDULQJV� DQG� ILOHG� ZULWWHQ� FRPPHQWV UHVSRQVLEO\ RSSRVLQJ WKLV�

PLVJXLGHG� SURMHFW�� 7KH� &R�3HWLWLRQHUV� LQ� WKLV� FDVH� UHSUHVHQW� WKH� SHRSOH� RI�:LVFRQVLQ�� QRW� WKH�

FRUSRUDWH� WUDQVPLVVLRQ� FRPSDQLHV� DQG� RXW�RI�VWDWH� JHQHUDWLQJ� FRPSDQLHV� WKDW� ZLOO� SURILW� E\�

UXQQLQJ� WKH� &+&� KLJK�YROWDJH� WUDQVPLVVLRQ� OLQH� WKURXJK� :LVFRQVLQ¶V� VFHQLF� 'ULIWOHVV� $UHD

ODQGVFDSHV�DQG�FRPPXQLWLHV��7KLV�&RXUW�VKRXOG�GLVUHJDUG�5HVSRQGHQWV¶�DWWHPSWV�WR�PLQLPL]H�DQG�

PLVUHSUHVHQW� WKH�SXEOLF¶V�JUDYH�FRQFHUQV DQG� WKHLU� RYHUZKHOPLQJ�RSSRVLWLRQ WR� WKH�KXJH�&+&�

WUDQVPLVVLRQ�OLQH DQG�LWV�KDUPIXO LPSDFWV RQ�:LVFRQVLQ¶V�XQLTXH�ODQGVFDSHV��IDPLO\�IDUPV��SHRSOH��

FRPPXQLWLHV� ORFDO�HFRQRP\��DQG�QDWXUDO�HQYLURQPHQW��

7KH�36&�DUJXHV��ZLWK�QR�VXSSRUW�DW�DOO�LQ�WKH�UHFRUG��WKDW�³WKH�FRQVWUXFWLRQ�RI�WKH�SURMHFW�

LQ� >WKH�'ULIWOHVV $UHD@� LV�QRW� LQFRQVLVWHQW�ZLWK� WKH� FXUUHQW� DHVWKHWLFV�RU� HQYLURQPHQWDO� LPSDFWV�

DOUHDG\�H[LVWLQJ�LQ�WKH�DUHD�´��36&�%U���'NW�������DW�����7KH�LGHD�WKDW�D�KXJH QHZ�����N9�KLJK�

YROWDJH� WUDQVPLVVLRQ� OLQH� DQG� ����IRRW� KLJK� WRZHUV� DUH ³QRW� LQFRQVLVWHQW� ZLWK� WKH FXUUHQW�

DHVWKHWLFV´�RI�:LVFRQVLQ¶V�'ULIWOHVV�$UHD�UHIOHFWV�D�SHFXOLDU�EXUHDXFUDWLF�YLHZSRLQW�WKDW�LV�RXW�RI�
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WRXFK�ZLWK�HOHFWHG�RIILFLDOV¶�DQG�WKH�SXEOLF¶V�VHULRXV�FRQFHUQV��7KH�SKRWRJUDSKV�LQ�WKH�UHFRUG�ZLWK�

VLPXODWHG�³EHIRUH�DQG�DIWHU´�LPDJHV�RI�WKH�&+&�OLQH�UXQQLQJ�WKURXJK�'RGJHYLOOH��'RF�������DQG�

DORQJ�WKH�KLVWRULF�7KRPDV�6WRQH�%DUQ�QHDU�%DUQHYHOG��'RF�������KLJKOLJKW�WKH�PDVVLYH�QDWXUH�RI�

WKLV�SURMHFW�DQG�LWV�RXWVL]HG�GHVWUXFWLYH�LPSDFWV�RQ�WKH�ODQGVFDSH�DQG�VXUURXQGLQJ�HQYLURQPHQW��

$V� :LVFRQVLQ� :LOGOLIH� )HGHUDWLRQ� �::)� ([HFXWLYH� 'LUHFWRU� DQG� IRUPHU� :LVFRQVLQ� '15�

6HFUHWDU\�*HRUJH�0H\HU�H[SODLQHG LQ�KLV�WHVWLPRQ\��³WKH�QDWXUDO�VFHQLF�EHDXW\�DQG�H[FHSWLRQDO�

YLVWDV�RI�WKH�'ULIWOHVV�$UHD�«�DUH�D�PDMRU�UHDVRQ�IRU�WKH�FUHDWLRQ�RI�PDQ\�RI�WKH�IHGHUDO��VWDWH�DQG�

ORFDO�UHFUHDWLRQDO�IDFLOLWLHV�DQG�DUH�D�PDMRU�IRXQGDWLRQ�IRU�WKH�KLJKO\�LPSRUWDQW�WRXULVP�HFRQRP\�

RI�WKH�'ULIWOHVV�$UHD��7KH�SURSRVHG�&DUGLQDO�+LFNRU\�&UHHN�WUDQVPLVVLRQ�OLQH�DQG�KLJK�WRZHUV�ZLOO�

KDYH�D�YHU\�VXEVWDQWLDO�DGYHUVH�HIIHFW�RQ�WKH�VFHQLF�EHDXW\�YDOXH�LQ�WKH�SURMHFW�DUHD�´��'RF�������

DW���±���

7KH�UHDO�UHDVRQ�WKDW�SHRSOH�LQ�:LVFRQVLQ�DUH�IHHOLQJ�³HPRWLRQDO´�DERXW�WKLV�FDVH�LV�EHFDXVH

WKH\�DUH� LQIRUPHG�� 7KH\� KDYH� DWWHQGHG� LQIRUPDWLRQDO� VHVVLRQV�� UHYLHZHG� WHFKQLFDO� GRFXPHQWV��

WHVWLILHG�DW�SXEOLF KHDULQJV��DQG�ZULWWHQ� OHWWHUV� WR� WKHLU� UHSUHVHQWDWLYHV��0RUH� WKDQ�������SHRSOH

DWWHQGHG�WKH�36&¶V HYLGHQWLDU\�KHDULQJV DQG�SXEOLF�KHDULQJV��0RUH�WKDQ�������SHRSOH�VXEPLWWHG�

ZULWWHQ�SXEOLF�FRPPHQWV�ILOHG�LQ�WKH�36&¶V�GRFNHW��7KH\ KDYH REVHUYHG�WKDW�WKH�36&¶V SURFHVV�

ZDV� IXQGDPHQWDOO\� IODZHG DQG� ELDVHG DQG� WKDW� WKH� )LQDO� 2UGHU� ZLOO� DOORZ� $SSOLFDQWV WR�

SHUPDQHQWO\�VFDU�WKH�ODQGVFDSH�LQ�H[FKDQJH�IRU�VSHFXODWLYH�³HFRQRPLF�EHQHILWV´�ZKLOH�SRWHQWLDO�

OHVV�FRVWO\�DQG�OHVV�GDPDJLQJ�DOWHUQDWLYHV�UHPDLQ�ODUJHO\�XQH[SORUHG��

7KH� UHFRUG�VXSSRUWV� WKH�SXEOLF¶V�FRQFHUQV�� ,W� VKRZV� WKDW� WKH�36& IDLOHG� WR�FRQVLGHU� WKH�

SRWHQWLDO�IRU�DOWHUQDWLYH�WUDQVPLVVLRQ�VROXWLRQV²OLNH�ORFDO�VRODU�HQHUJ\�GHYHORSPHQW�SURMHFWV��DQG�

EDWWHU\� VWRUDJH� FRXSOHG�ZLWK� ORZHU�YROWDJH� WUDQVPLVVLRQ� XSJUDGHV²EDVHG� RQ�$SSOLFDQWV¶� VHOI�

VHUYLQJ�DQG�IODZHG�DSSOLFDWLRQ WKDW�SUHRUGDLQHG�WKH�$SSOLFDQWV¶�GHVLUHG�WUDQVPLVVLRQ�OLQH�VROXWLRQ��
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7KH SXEOLF�LV IUXVWUDWHG�WKDW�WKH�36&�DSSURYHG�WKLV�WUDQVPLVVLRQ�OLQH�ZLWKRXW�HYHQ�UHTXLULQJ�WKH�

$SSOLFDQWV�WR�XSGDWH�WKHLU�HFRQRPLF�PRGHOV�WR�UHIOHFW�WKH��������PHJDZDWWV��0:� RI�QHZ�VRODU�

SURMHFWV�LQ�:LVFRQVLQ��DV�WKH�36&¶V�RZQ�6WDII�UHFRPPHQGHG��7KH FLUFXPVWDQFHV�VXJJHVW�WKDW�WKLV�

WUDQVPLVVLRQ�OLQH�SURMHFW��ILUVW�SURSRVHG�PRUH�WKDQ�D�GHFDGH�DJR ZKHQ�HOHFWULFLW\�GHPDQG�IRUHFDVWV�

SRLQWHG�XS�LQVWHDG�RI�WKH�SDVW�GHFDGH�RI�]HUR�RU�GHFOLQLQJ�GHPDQG��FRPELQHG�ZLWK�VRODU�HQHUJ\�

DQG�EDWWHU\�VWRUDJH�WHFKQRORJLFDO�LPSURYHPHQWV�DQG�ODUJH�SULFH�GURSV��LV�QR�ORQJHU�LQ�:LVFRQVLQ¶V�

EHVW�LQWHUHVW�EXW�LV�EHLQJ�FDUULHG IRUZDUG E\�WKH�VKHHU�PRPHQWXP RI�WKH�0LGFRQWLQHQW�,QGHSHQGHQW�

6\VWHP�2SHUDWRU¶V �0,62� RXWGDWHG�SODQQLQJ�SURFHVV��7KH�IDFW�WKDW�RQH�RI�WKH�36&�FRPPLVVLRQHUV�

ZKR�YRWHG�WR�DSSURYH�WKH�&+&�SURMHFW�FRQWLQXHG�WR�PHHW�DQG�GLVFXVV�WUDQVPLVVLRQ�LVVXHV�ZLWK�

0,62 DQG�RWKHU�SURMHFW�SURSRQHQWV�WKURXJK 0,62¶V�$GYLVRU\�&RPPLWWHH ZKLOH�WKH�VDPH�SDUWLHV�

ZHUH�DSSHDULQJ�LQ�WKH�36&¶V�FRQWHVWHG�GRFNHW�FUHDWHV�DW�OHDVW�DQ�DSSHDUDQFH�RI�ELDV�DQG�ODFN�RI�

LPSDUWLDOLW\ WKDW KDV IXUWKHU�HURGHG�WKH�SXEOLF¶V�FRQILGHQFH�LQ�WKH�LQGHSHQGHQFH�DQG�IXQGDPHQWDO�

IDLUQHVV�RI�WKH�36&¶V�UHJXODWRU\�SURFHVV��

3HWLWLRQHUV�DUH�QRW DVNLQJ�WKLV�&RXUW�WR�³VXEVWLWXWH�LWV�MXGJPHQW´�IRU�WKH�36&�RQ�WHFKQLFDO�

LVVXHV� 3HWLWLRQHUV�DUH�DVNLQJ��KRZHYHU��IRU�WKLV�&RXUW�WR UHYHUVH�DQG�UHPDQG�WKH�)LQDO�'HFLVLRQ�

EHFDXVH WKH� 36& YLRODWHG� :LVFRQVLQ¶V� JRYHUQLQJ VWDWXWRU\� UHTXLUHPHQWV� ZKHQ� LW� JUDQWHG D�

&HUWLILFDWH� RI� 3XEOLF�&RQYHQLHQFH� DQG�1HFHVVLW\� �&3&1�� IRU� WKH�&+&� WUDQVPLVVLRQ� SURMHFW��

6SHFLILFDOO\� WKH�36&� ����IDLOHG�WR�DSSO\�WKH�UHTXLUHG�VWDWXWRU\ IDFWRUV�IRU�JUDQWLQJ�D�&3&1�XQGHU�

:LV��6WDW�� �������������G��� ���� ORZHUHG� DQG� VKLIWHG WKH $SSOLFDQWV¶�EXUGHQ�RI�SHUVXDVLRQ�E\�

DSSO\LQJ�WKH�ZURQJ�HYLGHQWLDU\�VWDQGDUG��DQG�����YLRODWHG�WKH�:LVFRQVLQ�(QYLURQPHQWDO�3ROLF\�

$FW� �:(3$�� DQG� :LVFRQVLQ¶V� (QHUJ\� 3ULRULWLHV� /DZ� E\� IDLOLQJ WR� LQGHSHQGHQWO\� ³>V@WXG\��

GHYHORS��DQG�GHVFULEH�DSSURSULDWH�DOWHUQDWLYHV´�WR�WKH�FRVWO\�DQG�HQYLURQPHQWDOO\�KDUPIXO�&+&�
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WUDQVPLVVLRQ� OLQH��:LV��6WDW������������H���:LV��6WDW����������7KH�VHULRXV�DSSHDUDQFHV�RI�ELDV

IXUWKHU�WDLQW�WKH�36&¶V�UHJXODWRU\�SURFHVV�DQG�WKH�LQWHJULW\�RI�WKH�)LQDO�'HFLVLRQ��

)RUWXQDWHO\��WKHUH�LV�QR�HPHUJHQF\�UHTXLULQJ�WKLV�&RXUW�WR�DOORZ�WKLV�SURMHFW�WR�EH�UXVKHG�

IRUZDUG� LQ� WKH� IDFH� RI WKH� 36&¶V� VHULRXV� HUURUV RI� ODZ�� 7KH� 36&� 6WDII GLG� QRW� LGHQWLI\� DQ�

LPPHGLDWH�UHOLDELOLW\�QHHG�IRU�WKH�SURMHFW�DQG��LQ�IDFW��FRQFOXGHG�WKDW�GHOD\LQJ�WKLV�SURMHFW�XQWLO�

DW�OHDVW����� FRXOG�VDYH�:LVFRQVLQ�UDWHSD\HUV�PLOOLRQV�RI�GROODUV���'$/&�::)�2SHQLQJ�%U��DW�

���FLWLQJ�'RF������DW��±�� $FFRUGLQJO\��WKLV�&RXUW�VKRXOG�UHYHUVH DQG�UHPDQG�WKH�)LQDO�'HFLVLRQ�

JUDQWLQJ�D�&3&1�VR WKDW� WKH�36&�FDQ�IXOO\�DQG� IDLUO\ GHWHUPLQH WKH�QHHG�IRU� WKH�&+&�KLJK�

YROWDJH�WUDQVPLVVLRQ�OLQH E\� ����FRPSO\LQJ�ZLWK�WKH�UHTXLUHG�&3&1�VWDWXWRU\�HOHPHQWV OLVWHG�DW�

:LV��6WDW���������������G�� ����DSSO\LQJ�WKH�FRUUHFW�EXUGHQ�RI�SURRI WR�$SSOLFDQWV¶�HYLGHQFH� DQG�

����FRQGXFWLQJ�WKH IXOO�DQG�IDLU�HYDOXDWLRQ�RI DSSURSULDWH�DOWHUQDWLYHV UHTXLUHG�E\�:(3$� :LV��

6WDW����������DQG�����GRLQJ�VR�LQ�D�PDQQHU�WKDW�LV�QRW�LPEXHG�E\�WKH�DSSHDUDQFH DQG�VHULRXV�ULVN�

RI ELDV�DQG�ODFN�RI�LPSDUWLDOLW\��7KLV�LV�WKH�³QR�UHJUHWV´�DSSURDFK�WKDW�ZLOO�VHUYH�WKH�SHRSOH�RI�

:LVFRQVLQ�YHU\�ZHOO�WRGD\�DQG�IRU�JHQHUDWLRQV�WR�FRPH��

,,� $5*80(17

5HVSRQGHQWV¶�EULHIV�GHYRWH�PDQ\�SDJHV�WR�EDFNJURXQG�PDWHULDO�DQG�WHFKQLFDO�LVVXHV�WKDW�

DUH�QRW�JHUPDQH�WR�WKH�GLVFUHWH�DOOHJDWLRQV�RI�OHJDO�DQG�SURFHGXUDO�HUURU�LGHQWLILHG�LQ�'$/&¶V�DQG�

::)¶V 3HWLWLRQV�IRU�5HYLHZ��5HVSRQGHQWV�FKDUDFWHUL]H�'$/&�::)�DV�SULPDULO\�FKDOOHQJLQJ�WKH�

VXIILFLHQF\� RI� WKH� HYLGHQFH� RQ� WKH� 36&¶V� IDFW�ILQGLQJ�� EXW�� LQ� IDFW�� PRVW RI� '$/&�::)¶V�

DUJXPHQWV� FKDOOHQJH� WKH� DJHQF\¶V�PLVDSSOLFDWLRQ� RI� ODZ� WR� IDFW��0RVW� RI� WKH� EDFNJURXQG� DQG�

WHFKQLFDO�PDWHULDO�LQ�5HVSRQGHQWV¶�EULHI DUH�QRW�UHOHYDQW� DQG�WKH�&RXUW�QHHG�QRW�HQJDJH�ZLWK�WKHVH�

WDQJHQWV�LQ�UHDFKLQJ�D�OHJDOO\�SURSHU�GHFLVLRQ�LQ�WKLV�FDVH��7KH &RXUW�VKRXOG�LQVWHDG IRFXV�RQ�WKH�

IROORZLQJ�NH\�OHJDO�TXHVWLRQV ZKLFK�XQGHUSLQ�WKH�36&¶V�)LQDO�'HFLVLRQ�
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¾ :KHQ� JUDQWLQJ� DQ� DSSOLFDWLRQ� IRU� D� &HUWLILFDWH� RI� 3XEOLF� &RQYHQLHQFH� DQG� 1HFHVVLW\�

�&3&1���LV WKH�36&�UHTXLUHG�WR�DSSO\�HDFK�RI�WKH�HOHYHQ�VHSDUDWHO\ HQXPHUDWHG�VWDWXWRU\�HOHPHQWV�

LQ�:LVFRQVLQ¶V�&3&1�ODZ �:LV��6WDW���������������E��������������G�������RU� LV WKH�36&�IUHH�WR�

SLFN�DQG�FKRRVH�ZKLFK�VWDWXWRU\�HOHPHQWV� WR�DSSO\�DQG�FROODSVH� WKH� UHVW� LQWR�D�JHQHUDO�³SXEOLF�

LQWHUHVW´�UHYLHZ�EDVHG�RQ�WKH�36&¶V�DOOHJHG�³EURDG�GLVFUHWLRQ´�WR�DSSO\�³LQWHUWZLQHG�OHJDO��IDFWXDO��

YDOXH�DQG�SXEOLF�SROLF\� GHWHUPLQDWLRQV´"� �6HH�36&�%U�� DW� ��� $V� H[SODLQHG� LQ�'$/&�::)¶V�

2SHQLQJ�%ULHI�DW�SDJHV���±�� DQG�6HFWLRQ�,,�$��EHORZ� WKH�36&�PXVW�GR�WKH�IRUPHU�WR�FRPSO\�

ZLWK�WKH�VWDWXWH�DV�HQDFWHG�

¾ 'RHV� :LVFRQVLQ� ODZ� UHTXLUH� DSSOLFDQWV WR� SURYH� WKHLU� HOLJLELOLW\� IRU� D� &3&1� E\� D�

³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�´�RU�GR�WKH\�RQO\�QHHG�WR�SURGXFH�HQRXJK�HYLGHQFH�WR�PHHW�D�ORZHU�

³VXEVWDQWLDO�HYLGHQFH´�VWDQGDUG"�$V�H[SODLQHG�LQ�'$/&�::)¶V�2SHQLQJ�%ULHI�DW�SDJHV���±��

DQG�6HFWLRQ�,,�%��EHORZ��WKH�36&�PXVW�GR�WKH�IRUPHU�WR�FRPSO\�ZLWK�:LVFRQVLQ�ODZ�

¾ 'RHV�:LVFRQVLQ¶V�HQYLURQPHQWDO�UHYLHZ�ODZ��:(3$��UHTXLUH�WKH�36&�WR� LQGHSHQGHQWO\�

LGHQWLI\��GHYHORS��DQG�DQDO\]H GLYHUVH�SURMHFW�DOWHUQDWLYHV�WKDW�DUH�FDSDEOH�RI�PHHWLQJ�WKH��JHQHUDO�

SXUSRVH�RI�DQ�DSSOLFDQWV¶�SURMHFW��RU�GRHV�:(3$�DOORZ�WKH�36&�WR� �D��DGRSW�D�QDUURZ�³SXUSRVH�

DQG�QHHG´�VWDWHPHQW�WKDW�HIIHFWLYHO\�OLPLWV�FRQVLGHUDWLRQ�RQO\�WR�WKH�DSSOLFDQW¶V SUHIHUUHG�SURMHFW��

DQG� �E�� DFFHSW� DV� IDFW� DQ� DSSOLFDQW¶V VHOI�VHUYLQJ DOWHUQDWLYHV DQDO\VLV ZLWKRXW� UHDVRQDEOH�

LQGHSHQGHQW�DQDO\VLV�RU�UHYLHZ"�$V�H[SODLQHG�LQ�'$/&�::)¶V�2SHQLQJ�%ULHI�DW�SDJHV���±��

DQG 6HFWLRQ�,,�&��EHORZ��WKH�36&�PXVW�GR�WKH�IRUPHU�WR�FRPSO\�ZLWK�:(3$�

7KHVH� OHJDO� LVVXHV� WXUQ� RQ EDVLF� SULQFLSOHV� RI� DGPLQLVWUDWLYH� ODZ�� WKH� VHSDUDWLRQ� RI�

JRYHUQPHQWDO�SRZHUV��DQG�WKH�UHVSHFWLYH�UROHV�RI�WKH�OHJLVODWLYH�EUDQFK��H[HFXWLYH�EUDQFK�DJHQFLHV��

DQG�WKH�MXGLFLDU\��7KH\�DUH�TXLQWHVVHQWLDO�OHJDO�TXHVWLRQV�DQG�KDYH�QRWKLQJ�WR�GR�ZLWK WKH�36&¶V�

GD\�WR�GD\� H[SHULHQFH�ZLWK� WKH� HOHFWULFLW\� V\VWHP� WUDQVPLVVLRQ� OLQHV�� RU� XWLOLW\� UHJXODWLRQ� $V�
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VSHFLILFDOO\�GLUHFWHG�E\�WKH�JRYHUQLQJ�MXGLFLDO�UHYLHZ�VWDWXWH DQG�WKH�PRVW�UHFHQW�DQG�DSSOLFDEOH�

:LVFRQVLQ�6XSUHPH�&RXUW�SUHFHGHQW� WKLV &RXUW�VKRXOG�FDUHIXOO\�H[DPLQH�HDFK�RQH�RI�WKH�36&¶V�

HUURUV�RI ODZ�LGHQWLILHG�EHORZ�DQG�UHQGHU�DQ�LQGHSHQGHQW�MXGJPHQW�XVLQJ�D�GH�QRYR�UHYLHZ�VWDQGDUG�

ZLWKRXW� GHIHUHQFH� WR� WKH� DJHQF\�� :LV� 6WDW�� �� ������������ 7HWUD� 7HFK� (&�� ,QF�� Y�� :LVFRQVLQ�

'HSDUWPHQW�RI�5HYHQXH�������:,���������:LV���G����������1�:���G����

$� 7KH�36&�&RPPLWWHG�/HJDO�(UURU E\�)DLOLQJ�WR�&RQIRUP�WKH�$QDO\VLV�LQ�LWV�)LQDO�
'HFLVLRQ� WR� WKH� 3ODLQ� /DQJXDJH� RI� :LVFRQVLQ
V� &3&1� 6WDWXWH�� :LV�� 6WDW�� ��
�����������G���

7KH�36&¶V JRYHUQLQJ�VWDWXWH LQ� WKLV�FDVH²:LV��6WDW���������������G�²SURYLGHV HOHYHQ�

VHSDUDWH�VWDWXWRU\�HOHPHQWV WKDW�D�SURMHFW�DSSOLFDQW�PXVW�VDWLVI\�DQG�WKH�36&�PXVW�DIILUPDWLYHO\�

³GHWHUPLQH´�EHIRUH�JUDQWLQJ�D�&3&1���:LV��6WDW���������������E��������������G��� 7KH�36&¶V�)LQDO�

'HFLVLRQ�IDLOV� WR�FRPSO\�ZLWK�WKH�&3&1�VWDWXWH EHFDXVH�LW� IDLOV� WR DGGUHVV�VHYHUDO�RI�WKH ODZ¶V�

LQGHSHQGHQW GHFLVLRQ�FULWHULD��DQG�WKHQ�FRQIODWHV�RWKHUV�LQWR�PRUH�JHQHUDOL]HG�SRLQWV EDVHG�RQ�WKH�

36&¶V�RZQ ³LQWHUWZLQHG�OHJDO��IDFWXDO��YDOXH��DQG�SXEOLF�SROLF\�GHWHUPLQDWLRQV�´��'RF�����DW���� ,Q�

VKRUW��WKH�36&¶V�DSSURDFK�LV�XOWUD�YLUHV� %\�LPSRUWLQJ�DQG�FRQIODWLQJ�QRQ�VWDWXWRU\�FRQVLGHUDWLRQV��

WKH�36&�HIIHFWLYHO\�FKDQJHG WKH�PHDQLQJ�RI��������������G� DQG�H[FXVHG WKH�WUDQVPLVVLRQ�OLQH�

&3&1�DSSOLFDQWV IURPPHHWLQJ WKHLU�EXUGHQ�RI�SURRI�RQ�HDFK�RI�WKH�VWDWXWRU\�VWDQGDUGV��DV�UHTXLUHG�

E\�WKH�OHJLVODWXUH��7KH�36&¶V�LPSHUPLVVLEOH�OHJDO�VKRUWFXWV�DUH�FRQWUDU\�WR�ODZ DQG�HQWLWOHG�WR�QR�

GHIHUHQFH�XQGHU�WKH�:LVFRQVLQ�6XSUHPH�&RXUW¶V�7HWUD�7HFK GHFLVLRQ�DQG�:LV��6WDW����������������

7KH�&RXUW�VKRXOG�UHYHUVH�DQG�UHPDQG�WKH�36&¶V�)LQDO�'HFLVLRQ DV�DQ�HUURQHRXV�LQWHUSUHWDWLRQ�RI�

ODZ��:LV��6WDW���������������

7KH� 36& DUJXPHQW WKDW� LW� KDV� EURDG� GLVFUHWLRQ WR� GHSDUW� IURP WKH� UHTXLUHG� VWDWXWRU\�

HOHPHQWV�DQG��LQVWHDG� PDNH WKLV�&3&1�DSSURYDO�EDVHG�RQ�QRQ�VWDWXWRU\�SROLF\�IDFWRUV�LV�GUDZQ�

IURP�ROG�FDVHV� VXFK�DV�&OHDQ�:LVFRQVLQ�Y��3XEOLF 6HUYLFH &RPPLVVLRQ�������:,���������:LV���G
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���������1�:��G������DQG�7RZQ�RI�+ROODQG Y��3XEOLF�6HUYLFH�&RPPLVVLRQ�������:,�$SS���������

:LV���G����������1�:��G������7KHVH�FDVHV�ZHUH�EDVHG�RQ�DQ�H[WUHPHO\�GHIHUHQWLDO�YLHZ�RI�MXGLFLDO�

UHYLHZ�WKDW�QR� ORQJHU�DSSOLHV� LQ�:LVFRQVLQ��7KH�:LVFRQVLQ�6XSUHPH�&RXUW¶V GHFLVLRQ� LQ�7HWUD

7HFK�(&��,QF��Y��:LVFRQVLQ 'HSDUWPHQW�RI�5HYHQXH�������:,���������:LV���G����������1�:���G�

����DQG�WKH�6WDWH�/HJLVODWXUH¶V�FRQFXUUHQW�UHYLVLRQV�WR�&KDSWHU���� FKDQJHG�WKH�OHJDO�JURXQG�UXOHV�

DQG�VWDQGDUG�RI�UHYLHZ� 7KH�5HVSRQGHQWV¶�WRUWXUHG�DWWHPSWV�WR�GLVWLQJXLVK�7HWUD�7HFK�DQG�RWKHU�

PRUH�UHFHQW�:LVFRQVLQ�6XSUHPH�&RXUW�FDVHV�DUH�XOWLPDWHO\�XQFRQYLQFLQJ�DQG�IDLO�WR�UHFNRQ�ZLWK

WKH�VHSDUDWH� VWDWXWRU\�FKDQJHV WKDW�HOLPLQDWHG� MXGLFLDO�GHIHUHQFH� WR�DJHQF\�FRQFOXVLRQV�RI� ODZ��

�����:LVFRQVLQ�$FW������DPHQGLQJ�:LV��6WDW���������������DQG�DGGLQJ�:LV��6WDW������������J����

)RU�WKH�UHDVRQV�GLVFXVVHG�EHORZ��WKH�&RXUW�VKRXOG�UHYHUVH�WKH�36&¶V�IDLOXUH�WR�FRPSO\�ZLWK�WKH�

DSSOLFDEOH�VWDWXWRU\�VWDQGDUGV DV�DQ�HUURU�RI�ODZ�DQG�UHPDQG�WR�WKH�36&�WR�IROORZ�WKH &3&1�VWDWXWH

DV�ZULWWHQ��:LV��6WDW����������������������

�� 7KH�36&¶V�)LQDO�'HFLVLRQ�XQODZIXOO\�FRQIODWHV DQG�IDLOV�WR�DSSO\�WKH�HOHYHQ�
VHSDUDWH�UHTXLUHG�HOHPHQWV�LQ�WKH�&3&1 /DZ��

:LVFRQVLQ¶V�&3&1�ODZ�LQFOXGHV�HOHYHQ�VSHFLILF��VHSDUDWH VWDWXWRU\�HOHPHQWV�WKDW�PXVW�DOO�

EH�VDWLVILHG�IRU�WKH�36&�WR�LVVXH�D�&3&1��:LV��6WDW���������������G��� 7KDW LV KRZ�WKH�:LVFRQVLQ�

� :LV��6WDW���������������G� VWDWHV�WKDW�WKH�&RPPLVVLRQ�PD\�DSSURYH�DQ�DSSOLFDWLRQ�IRU�D�&3&1�³RQO\�LI
WKH�FRPPLVVLRQ�GHWHUPLQHV�DOO�RI WKH�IROORZLQJ´��HPSKDVLV�DGGHG��

�� 7KH�SURSRVHG�IDFLOLW\�VDWLVILHV�WKH�UHDVRQDEOH�QHHGV�RI�WKH�SXEOLF�IRU�DQ�DGHTXDWH�VXSSO\�RI�HOHFWULF�
HQHUJ\�« �
�� 7KH�GHVLJQ�DQG�ORFDWLRQ�RU�URXWH�LV� LQ� WKH�SXEOLF� LQWHUHVW�FRQVLGHULQJ�DOWHUQDWLYH�VRXUFHV�RI�VXSSO\��
DOWHUQDWLYH� ORFDWLRQV� RU� URXWHV�� LQGLYLGXDO� KDUGVKLSV�� HQJLQHHULQJ�� HFRQRPLF�� VDIHW\�� UHOLDELOLW\� DQG�
HQYLURQPHQWDO�IDFWRUV�« �
�P� )RU�D�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQH��DV�GHILQHG�LQ�V� ��������U���WKDW�LV�WR�EH�ORFDWHG�LQ�WKH�ORZHU�
:LVFRQVLQ�VWDWH�ULYHUZD\��DV�GHILQHG�LQ�V� ������������WKH�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQH�ZLOO�QRW�LPSDLU��
WR�WKH�H[WHQW�SUDFWLFDEOH��WKH�VFHQLF�EHDXW\�RU�WKH�QDWXUDO�YDOXH�RI�WKH�ULYHUZD\«
�U� )RU�D�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQH�WKDW�LV�SURSRVHG�WR�LQFUHDVH�WKH�WUDQVPLVVLRQ�LPSRUW�FDSDELOLW\�
LQWR�WKLV�VWDWH��H[LVWLQJ�ULJKWV�RI�ZD\�DUH�XVHG�WR�WKH�H[WHQW�SUDFWLFDEOH�DQG�WKH�URXWLQJ�DQG�GHVLJQ�RI�WKH�
KLJK�YROWDJH� WUDQVPLVVLRQ� OLQH�PLQLPL]HV� HQYLURQPHQWDO� LPSDFWV� LQ� D�PDQQHU� WKDW� LV� FRQVLVWHQW�ZLWK�
DFKLHYLQJ�UHDVRQDEOH�HOHFWULF�UDWHV�



�

6WDWH�/HJLVODWXUH ZURWH�WKH�VWDWXWH��³WKH�FRPPLVVLRQ�VKDOO�DSSURYH�DQ�DSSOLFDWLRQ�ILOHG�XQGHU�SDU��

�D�����IRU�D�FHUWLILFDWH�RI�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�RQO\�LI WKH�FRPPLVVLRQ�GHWHUPLQHV�DOO�

RI�WKH�IROORZLQJ�«´ �HPSKDVLV�DGGHG����:KDW�WKHQ�³IROORZ>V@´�DUH�WKH�HOHYHQ�VSHFLILF��LQGHSHQGHQW�

HOHPHQWV��ZKLFK�PXVW�EH�PHW�EHIRUH�WKH�36&�FDQ�DSSURYH�D�&3&1�WKDW�ZRXOG�DOORZ�WKH�SULYDWHO\�

RZQHG� WUDQVPLVVLRQ�FRPSDQLHV��KHUH�� WR�FKDUJH�XWLOLW\�FXVWRPHUV�PRUH� WKDQ����ELOOLRQ�RQ� WKHLU�

HOHFWULFLW\ ELOOV��DQG�H[HUFLVH�HPLQHQW�GRPDLQ�WR�FRQGHPQ�ODQG�RQ�SULYDWHO\�RZQHG�ODQG��IDPLO\�

IDUPV�DQG�KRPHVWHDGV��,I��DV�KHUH��D�&3&1�DSSOLFDQW IDLOV WR�PHHW�WKHLU�EXUGHQ�RI�SURRI�RQ�³DOO�RI�

WKH�IROORZLQJ´�HOHPHQWV��WKH�36&�PXVW������³UHMHFW�WKH�DSSOLFDWLRQ�´�RU�����³DSSURYH�WKH�DSSOLFDWLRQ�

ZLWK�VXFK�PRGLILFDWLRQV�DV�DUH�QHFHVVDU\�IRU�DQ�DIILUPDWLYH�ILQGLQJ�XQGHU�SDU���G��´�:LV��6WDW����

�����������H�� 7KH�36&��DW�WKH WUDQVPLVVLRQ�FRPSDQ\�$SSOLFDQWV¶ EHKHVW��³LQWHUSUHWHG�DZD\´�WKH�

JRYHUQLQJ�VWDWXWRU\�VWDQGDUGV�

�W� )RU�D�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQH�WKDW�LV�GHVLJQHG�IRU�RSHUDWLRQ�DW�D�QRPLQDO�YROWDJH�RI�����NLORYROWV�
RU� PRUH�� WKH� KLJK�YROWDJH� WUDQVPLVVLRQ� OLQH� SURYLGHV� XVDJH�� VHUYLFH� RU� LQFUHDVHG� UHJLRQDO� UHOLDELOLW\�
EHQHILWV�WR�WKH�ZKROHVDOH�DQG�UHWDLO�FXVWRPHUV�RU�PHPEHUV�LQ�WKLV�VWDWH�DQG�WKH�EHQHILWV�RI�WKH�KLJK�YROWDJH�
WUDQVPLVVLRQ�OLQH�DUH�UHDVRQDEOH�LQ�UHODWLRQ�WR�WKH�FRVW�RI�WKH�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQH�
�� 7KH�SURSRVHG�IDFLOLW\�ZLOO�QRW�KDYH�XQGXH�DGYHUVH�LPSDFW�RQ�RWKHU�HQYLURQPHQWDO�YDOXHV�VXFK�DV��EXW�
QRW�OLPLWHG�WR��HFRORJLFDO�EDODQFH��SXEOLF�KHDOWK�DQG�ZHOIDUH��KLVWRULF�VLWHV��JHRORJLFDO�IRUPDWLRQV�� WKH�
DHVWKHWLFV�RI�ODQG�DQG�ZDWHU�DQG�UHFUHDWLRQDO�XVH�« �
�� 7KH�SURSRVHG�IDFLOLW\�FRPSOLHV�ZLWK�WKH�FULWHULD�XQGHU�V� ������������E� >L�H� GRHV�QRW�SURYLGH�IDFLOLWLHV�
³XQUHDVRQDEO\�LQ�H[FHVV�RI�WKH�SUREDEOH�IXWXUH�UHTXLUHPHQWV´@�« �
�� 7KH�SURSRVHG�IDFLOLW\�ZLOO�QRW�XQUHDVRQDEO\�LQWHUIHUH�ZLWK�WKH�RUGHUO\�ODQG�XVH�DQG�GHYHORSPHQW�SODQV�
IRU�WKH�DUHD�LQYROYHG�
�� 7KH�SURSRVHG�IDFLOLW\�ZLOO�QRW�KDYH�D�PDWHULDO�DGYHUVH�LPSDFW�RQ�FRPSHWLWLRQ�LQ�WKH�UHOHYDQW�ZKROHVDOH�
HOHFWULF�VHUYLFH�PDUNHW�
�� )RU�D�ODUJH�HOHFWULF�JHQHUDWLQJ�IDFLOLW\��EURZQILHOGV��DV�GHILQHG�LQ�V� ������������D���DUH�XVHG�WR�WKH�H[WHQW�
SUDFWLFDEOH�

:LV��6WDW��������������E� IXUWKHU�VWDWHV�WKDW�WKH�36&�PD\�UHIXVH�WR�FHUWLI\�D�SURMHFW�LI�LW�ZLOO��
�� 6XEVWDQWLDOO\�LPSDLU�WKH�HIILFLHQF\�RI�WKH�VHUYLFH�RI�WKH�SXEOLF�XWLOLW\�
�� 3URYLGH�IDFLOLWLHV�XQUHDVRQDEO\�LQ�H[FHVV�RI�WKH�SUREDEOH�IXWXUH�UHTXLUHPHQWV�
��:KHQ�SODFHG�LQ�RSHUDWLRQ��DGG�WR�WKH�FRVW�RI�VHUYLFH�ZLWKRXW�SURSRUWLRQDWHO\�LQFUHDVLQJ�WKH�YDOXH�RU�
DYDLODEOH�TXDQWLW\�RI�VHUYLFH�«��

&3&1� HOHPHQW� �� H[SOLFLWO\� LQFRUSRUDWHV� WKHVH� ³6HFWLRQ� ����������E�´� FRQGLWLRQV�� 6HH� :LV�� 6WDW�� ��
�����������G������
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'$/&�::)¶V� 2SHQLQJ� %ULHI� H[SODLQV� �DW ��±���� WKDW� WKH� )LQDO� 'HFLVLRQ� PDNHV� QR�

DWWHPSW�WR�FRQIRUP�WR�WKH�HOHYHQ�&3&1�HOHPHQWV�LQ�� �����������G���,QVWHDG��WKH�)LQDO�'HFLVLRQ�

MXPSV�IURP�LVVXH�WR� LVVXH�� LQ�PDQ\� LQVWDQFHV�RQO\�VWDWLQJ�LWV�FRQFOXVLRQ�RQ�RQH�RI�WKH�UHTXLUHG�

VWDWXWRU\�HOHPHQWV�LQ�D�FXUVRU\�VHQWHQFH�DQG�LQ�RWKHU�SODFHV�FRQIODWLQJ VWDWXWRU\�UHTXLUHPHQWV�ZLWK�

³LQWHUWZLQHG´�SROLF\�GHWHUPLQDWLRQV�� �,G��DW�����7KH�36&¶V�EULHI DFNQRZOHGJHV�WKDW� LW� UHOLHG�RQ�

QRQ�VWDWXWRU\�IDFWRUV�ZKHQ�JUDQWLQJ�WKH�&3&1��DGPLWWLQJ�WKDW�³>W@KH�&RPPLVVLRQ¶V�JUDQWLQJ�RI�WKH�

&3&1�LQ�WKLV�FDVH�LQYROYHG�WKH�LQWHUSUHWDWLRQ�DQG�DSSOLFDWLRQ�RI�:LV��6WDW����������� ��� DQG�RWKHU�

VWDWXWHV�� DQG� LQWHUWZLQHG� QXPHURXV� IDFWXDO�� YDOXH�� DQG� SROLF\� GHWHUPLQDWLRQV�´ �36&�%U�� DW� ���

�HPSKDVLV�DGGHG�

7KH�36&¶V�³'HFLVLRQ�0DWUL[´�UHYHDOV�WKH�JUHDW�H[WHQW�WR�ZKLFK�LW GHSDUWHG�IURP�WKH�&3&1�

ODZ���'RF����� 7KH 'HFLVLRQ�0DWUL[�LGHQWLILHG HDFK�SXUSRUWHG�FRQWHVWHG�³LVVXH´�LQ�WKH�FDVH�DQG�

LQFOXGHG VSDFHV�IRU�WKH�SDUWLHV�WR�ILOO�LQ�WKHLU�³SRVLWLRQ´�DQG�VXSSRUWLQJ�UHFRUG�FLWDWLRQV�IRU�HDFK�

LVVXH�� �,G���(DFK� ³LVVXH´� FRQFOXGHV�ZLWK� WKH�36&�6WDII¶V� IRUPXODWLRQ� RI� GLVFUHWH� ³&RPPLVVLRQ�

$OWHUQDWLYHV´�IRU�WKH�&RPPLVVLRQHUV WR�YRWH�XSRQ� 'XULQJ�WKHLU�ILUVW�RSHQ�PHHWLQJ�LQ�WKLV�FRQWHVWHG�

FDVH��WKH�&RPPLVVLRQHUV�VWDUWHG ZLWK�³,VVXH��´�LQ�WKH�PDWUL[�DQG�SURFHHGHG WKURXJK�WKH�GRFXPHQW��

GLVFXVVLQJ�DQG�YRWLQJ�RQ�HDFK�LGHQWLILHG�³&RPPLVVLRQ�$OWHUQDWLYH�´�

7KH�36&¶V�GHFLVLRQ�PDWUL[�LQ�WKLV�FDVH�FRQWDLQV����³LVVXHV�´�PRVW�RI�ZKLFK�UHODWH�WR�VSHFLILF�

HQYLURQPHQWDO� PLWLJDWLRQ� PHDVXUHV�� FRQVWUXFWLRQ� FRQGLWLRQV�� URXWLQJ� RSWLRQV�� DQG� YHJHWDWLRQ�

PDQDJHPHQW� UHTXLUHPHQWV�� �'RF������7KHUH�DUH�RQO\�IRXU�³LVVXHV´� WKDW�VSHFLILFDOO\� DGGUHVV WKH�

HQHUJ\�UHODWHG�HOHPHQWV�LQ�WKH�&3&1�VWDWXWH DQG�WKRVH�IRXU�³LVVXHV´�LQFOXGH�RQO\�VRPH��EXW�QRW�

DOO��RI�WKH�HOHYHQ UHTXLUHG &3&1�VWDWXWRU\�HOHPHQWV��

x ,VVXH� �� :LOO� WKH�SURSRVHG�SURMHFW�� LI� FRQVWUXFWHG�� VDWLVI\� WKH� UHDVRQDEOH�QHHGV� RI� WKH�
SXEOLF�IRU�DQ�DGHTXDWH�VXSSO\�RI�HOHFWULF�HQHUJ\�DV�UHTXLUHG�IRU�&RPPLVVLRQ�DSSURYDO�
XQGHU�:LV��6WDW����������������G����DQG������������G���"



��

x ,VVXH��� :LOO� WKH�SURSRVHG�SURMHFW�� LI� FRQVWUXFWHG��SURYLGH�XVDJH�� VHUYLFH�RU� LQFUHDVHG�
UHJLRQDO�UHOLDELOLW\�EHQHILWV�WR�WKH�ZKROHVDOH�DQG�UHWDLO�FXVWRPHUV�RU�PHPEHUV�LQ�WKLV�VWDWH��
DQG� DUH� WKH� EHQHILWV� RI� WKH� SURMHFW� UHDVRQDEOH� LQ� UHODWLRQ� WR� WKH� FRVW� RI� WKH� SURSRVHG�
SURMHFW�DV�SURYLGHG�LQ�:LV��6WDW��������������G��W"

x ,VVXH��� :RXOG�WKH�SURSRVHG�SURMHFW�KDYH�D�PDWHULDO�DGYHUVH�LPSDFW�RQ�FRPSHWLWLRQ�LQ�
WKH�UHOHYDQW�ZKROHVDOH�HOHFWULF�VHUYLFH�PDUNHW�XQGHU�:LV��6WDW���������������G��"

x ,VVXH� ��� ,I� DSSURYHG�� ZRXOG� WKH� SURSRVHG� SURMHFW� FRPSO\� ZLWK� :LV�� 6WDW�� ��
�����������G���� DQG� QRW� XQUHDVRQDEO\� LQWHUIHUH� ZLWK� WKH� RUGHUO\� ODQG� XVH� DQG�
GHYHORSPHQW�SODQV�IRU�WKH�DUHD�LQYROYHG"

�'RF���� DW����������������

7KH�&3&1�VWDWXWRU\�HOHPHQWV�DW���������������G��W������G����DQG�����G���DUH�WKH�RQO\�RQHV�

WKDW� UHFHLYH� WKHLU�RZQ�³,VVXH´� LQ� WKH�PDWUL[��7KH�36&¶V�GHFLVLRQ�PDWUL[�FROODSVHV�PDQ\�RI� WKH�

UHPDLQLQJ�VWDWXWRU\�HOHPHQWV�LQWR D�VLQJOH�LVVXH²³,VVXH��´²ZKLFK�FRPELQHV�ILYH�LQGHSHQGHQW�

&3&1� HOHPHQWV²:LV�� 6WDW�� ��� �����������G���� ����G����:LV�� 6WDW�� �� ����������E���� ����E���

����E��²LQWR� D� VLQJOH� JHQHUDOL]HG� TXHVWLRQ� RI� ³QHHG�´� 7KH� GHFLVLRQ�PDWUL[� HQWLUHO\� RPLWV� WKH�

UHTXLUHG�&3&1�HOHPHQWV DW ��������������G�� DQG�����G��U��,W�DOVR�RPLWV�WKH�UHTXLUHG�VWDWH�HQHUJ\�

SROLF\�IDFWRU�DW�:LV��6WDW������������F��DQG�OXPSV�DOO�WKH�GHWHUPLQDWLRQV�UHTXLUHG�XQGHU :(3$ LQWR�

,VVXH����WRJHWKHU�ZLWK�&3&1�HOHPHQW �������������G�����'RF�����DW����� FRPSDUH JHQHUDOO\ 'RF��

�� �'HFLVLRQ�0DWUL[� ZLWK�:LV��6WDW���������������G� �&3&1�VWDWXWH���

'$/&�DQG�::)�KDG�DQ�RSSRUWXQLW\�WR�UHYLHZ�WKH�6WDII¶V�GUDIW�GHFLVLRQ�PDWUL[�EHIRUH�LW�

ZDV�VKDUHG�ZLWK�WKH�&RPPLVVLRQHUV�DQG�ZHUH�DODUPHG�E\�LWV�IDLOXUH�WR�WUDFN�WKH�&3&1�VWDWXWH��

'$/&� DQG� ::)� WKHUHIRUH� ILOHG� D� GHWDLOHG� OHJDO� PHPRUDQGXP ZLWK� WKH� 36&� 6WDII� DQG�

&RPPLVVLRQ�XUJLQJ� WKHP� WR�PDNH� FRUUHFWLRQV� ³LQ� RUGHU� WR� VXSSRUW� DQ� DFFXUDWH� DQG� GHIHQVLEOH�

&RPPLVVLRQ�RUGHU�LQ�WKLV�FDVH�´��'RF������ DW����7KH�PHPR�H[SODLQHG�

%HFDXVH�:LVFRQVLQ�ODZ�UHTXLUHV�WKH�&RPPLVVLRQ�WR�PDNH�DQ�LQGHSHQGHQW�ILQGLQJ�
UHJDUGLQJ�HDFK�RQH RI�WKHVH�³DSSOLFDEOH�ODZV�DQG�OHJDO�VWDQGDUGV�´ LW�LV�LPSRUWDQW�
WKDW�HDFK�RQH�RI�WKHVH�³DSSOLFDEOH�ODZV�DQG�OHJDO�VWDQGDUGV´ DSSHDU�DV�D�VHSDUDWH�
GHFLVLRQ� SRLQW� LQ� WKH� 'HFLVLRQ� 0DWUL[� XVHG� LQ� WKLV� FDVH�� :LWKRXW� VSHFLILFDOO\�
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LQFOXGLQJ�PDQ\� RI� WKH� UHTXLUHG� OHJDO� VWDQGDUGV� LQ� WKH� GHFLVLRQ�PDWUL[�� LW� LV� QRW�
SRVVLEOH�IRU�WKH�&RPPLVVLRQ�WR�GHWHUPLQH�ZKHWKHU�RU�QRW�WKH�$SSOLFDQWV�KDYH�PHW�
WKHLU�EXUGHQ�RI�SURRI�DV�WR�HDFK�RQH�RI�WKH�VWDWXWRU\�UHTXLUHPHQWV�

�'RF�� ���� DW� ��� 5HJDUGLQJ� ³,VVXH� �´� �ZKLFK� FRPELQHV� ILYH� VHSDUDWH� &3&1� HOHPHQWV��

'$/&�::)¶V�OHJDO�PHPRUDQGXP H[SODLQHG�WKDW��

)RU�,VVXH����WKH�0DWUL[�FROODSVHV�DOPRVW�DOO�RI�WKH�HQHUJ\�UHODWHG�UHTXLUHPHQWV�LQ�
WKH�VWDWXWH�LQWR�D�YDJXH�FRVW�EHQHILW�DQDO\VLV��ZKLFK�HIIHFWLYHO\�HUDVHV�PRVW�RI�ZKDW�
WKH�VWDWXWH�VD\V��7KH�OHJLVODWXUH�OLVWHG�VHYHUDO�LQGHSHQGHQW�GHWHUPLQDWLRQV�WKDW�WKH�
&RPPLVVLRQ�QHHGV�WR�PDNH�LQ�RUGHU�WR�DSSURYH�D�SURMHFW��DQG�SUHVXPDEO\�LQWHQGHG�
WKRVH�ZRUGV�WR�EH�HIIHFWLYH�

)RU�H[DPSOH��:LV��6WDW��������������E��VWDWHV�WKDW�³>W@KH�FRPPLVVLRQ�PD\�UHIXVH�WR�
FHUWLI\�D�SURMHFW�LI�LW�DSSHDUV�WKDW�WKH�FRPSOHWLRQ�RI�WKH�SURMHFW�ZLOO�GR�DQ\ RI�WKH�
IROORZLQJ�´�7KH�VWDWXWH�WKHQ�OLVWV�VHYHUDO�IDFWRUV��LQFOXGLQJ�WKDW�WKH�SURSRVHG�SURMHFW�
ZLOO� ³>S@URYLGH� IDFLOLWLHV� XQUHDVRQDEO\� LQ� H[FHVV� RI� WKH� SUREDEOH� IXWXUH�
UHTXLUHPHQWV�´� �� ����������E����� RU� ³DGG� WR� WKH� FRVW� RI� VHUYLFH� ZLWKRXW�
SURSRUWLRQDWHO\� LQFUHDVLQJ� WKH� YDOXH� RU� DYDLODEOH� TXDQWLW\� RI� VHUYLFH�´� ��
����������E������7KHVH� DUH� HDFK� LQGHSHQGHQW� JURXQGV� IRU� GHQ\LQJ� D�&3&1�� DQG�
WKHVH�IDFWRUV�ZHUH�GLVFXVVHG�DW�OHQJWK�LQ�EULHIV�DQG�WHVWLPRQ\�LQ�WKLV�GRFNHW�

�'RF������ DW��±���'$/&� ::)�UHTXHVWHG�WKDW�WKH�'HFLVLRQ�0DWUL[�EH�UHYLVHG�WR� ����LQFOXGH�WKH�

PLVVLQJ�&3&1�HOHPHQWV�VR�WKDW�WKH�EDVLV�IRU�WKH�36&¶V�GHFLVLRQ�LV�FOHDU� DQG�����VHSDUDWHO\�OLVW�

HDFK� RI� WKH� VSHFLILF� &3&1� HOHPHQWV DV� DQ� LQGHSHQGHQW� GHFLVLRQ� SRLQW� VR� WKDW� WKH\� HDFK

DSSURSULDWHO\�FDUU\�LQGHSHQGHQW�ZHLJKW��DV�UHTXLUHG�E\�WKH�SODLQ�ODQJXDJH�RI�WKH�ODZ���'RF��������

,Q�FORVLQJ��'$/&�::)�VSHFLILFDOO\�XUJHG�³DGGUHVV>LQJ@ WKHVH�SUREOHPV�EHIRUH�D�ILQDO�GHFLVLRQ�

PDWUL[�LV�SURYLGHG�WR�&RPPLVVLRQ�´��,G� DW���

1RQH�RI'$/&�::)¶V UHTXHVWHG�FKDQJHV�ZHUH�PDGH��DQG�WKH�36&¶V�ILQDO�GHFLVLRQ�PDWUL[�

FRQWDLQHG�DOO�WKH�VWUXFWXUDO�SUREOHPV�LGHQWLILHG�LQ�'$/&�::)¶V�OHJDO�PHPRUDQGXP���'RF������

2Q�$XJXVW�����������WKH�36&�PHW�IRU�WKH�ILUVW�WLPH�LQ�RSHQ�VHVVLRQ�WR�GLVFXVV�WKH�PHULWV�RI�WKLV�

FRQWHVWHG�FDVH��&RPPLVVLRQHU�+XHEVFK OHG� WKH�&RPPLVVLRQ¶V�GHOLEHUDWLRQV�XVLQJ WKH�'HFLVLRQ�

0DWUL[�DV�D�URDGPDS IRU�UHVROYLQJ HDFK�³LVVXH´�SUHVHQWHG�LQ�WKH�PDWUL[ WR�JUDQW�WKH�&3&1���'RF��

�����



��

)ROORZLQJ�WKH�KHDULQJ��WKH�36&�DWWHPSWHG�WR�H[FOXGH�WKH�'$/&�::)�PHPRUDQGXP�IURP�

WKH�RIILFLDO�UHFRUG�RI� WKLV�FDVH��ZKLFK�ZRXOG�KDYH�SUHYHQWHG�'$/&�::)�IURP�EULQJLQJ�WKHVH�

FRQFHUQV�WR�WKH�&RXUW¶V�DWWHQWLRQ��2Q�$SULO���������� WKLV�&RXUW�JUDQWHG�'$/&�::)¶V�0RWLRQ�WR�

6XSSOHPHQW� WKH�5HFRUG� DQG� GLUHFWHG� WKH� 36&� WR� LQFOXGH� WKH�PHPRUDQGXP�RYHU� WKH� FRQWLQXHG�

REMHFWLRQV�RI�WKH�36&��'NW�������VHH�DOVR�'NW������$PHQGHG�2UGHU��

7KH�VWUXFWXUH�RI�WKH�36&¶V�)LQDO�'HFLVLRQ�DQG�'HFLVLRQ�0DWUL[�FRQILUP�WKDW�WKH�36& GLG�

QRW�IROORZ WKH SODLQ�ODQJXDJH�RI�WKH &3&1�VWDWXWH��%\�LJQRULQJ�VRPH�RI WKH�UHTXLUHG�HOHPHQWV�DQG�

FROODSVLQJ�RWKHUV WRJHWKHU�ZLWK�WKH�&RPPLVVLRQHUV¶ RZQ�QRQ�VWDWXWRU\ SXEOLF�SROLF\�SUHIHUHQFHV��

WKH�36&�HIIHFWLYHO\�UHZURWH�WKH�VWDWXWH�DQG�IDLOHG�WR�FRPSO\�ZLWK�WKH�ODZ��7KLV�YLRODWHG�WKH�SODLQ�

PHDQLQJ�RI��������������G��DQG�FRUH�SULQFLSOHV�RI� WKH�VHSDUDWLRQ�RI�JRYHUQPHQWDO�SRZHUV��GXH�

SURFHVV��DQG�DGPLQLVWUDWLYH� ODZ��$FFRUGLQJO\�� WKLV &RXUW�VKRXOG� UHYHUVH�DQG�UHPDQG�WKH�36&¶V�

)LQDO�'HFLVLRQ��:LV��6WDW���������������

�� 5HVSRQGHQWV�DUH�LQFRUUHFW�WKDW�WKH�36&�KDV�³GLVFUHWLRQ´�WR�GHSDUW�IURP
WKH�&3&1�VWDWXWRU\�UHTXLUHPHQWV�

7KH�36&�DWWHPSWV�WR�MXVWLI\�LWV�GHSDUWXUH IURP�WKH�HOHYHQ�VHSDUDWH�VWDWXWRU\�HOHPHQWV�E\�

DUJXLQJ�WKDW�LWV�GHFLVLRQ�WR�JUDQW�D�&3&1�LV��HIIHFWLYHO\��D�³OHJLVODWLYH�GHWHUPLQDWLRQ´�WKDW�DOORZV�

WKH�36&� WR� HQJDJH� LQ� ³VWDWHFUDIW´�EDVHG�RQ�D�YDULHW\�RI�QRQ�VWDWXWRU\� ³SROLF\�GHWHUPLQDWLRQV�´�

�'RF�� �� DW� ���� ���� ���� ���� VHH�36&�%U�� DW� ��� ����$SSOLFDQWV %U�� DW� ��� 7KDW SXUSRUWHG� ³EURDG�

GLVFUHWLRQ´�IRU�³OHJLVODWLYH�GHWHUPLQDWLRQV´�LV�VLPSO\�DQ�LPSHUPLVVLEOH�H[FXVH�IRU�WKH�36&¶V IDLOXUH�

WR� IROORZ� WKH�&3&1� VWDWXWH� DV� HQDFWHG� E\� WKH� 6WDWH� /HJLVODWXUH�� )RU� WKLV� DOOHJHG� ³OHJLVODWLYH´

DXWKRULW\��WKH�36&�UHOLHV�DOPRVW�H[FOXVLYHO\�RQ D�VHULHV�RI�ROG�FDVHV²PRVW�QRWDEO\�WKH�6XSUHPH�

&RXUW¶V������GHFLVLRQ�LQ�&OHDQ�:LVFRQVLQ�������:,���²GHFLGHG�XQGHU�WKH�IRUPHU�³JUHDW�ZHLJKW´�

GHIHUHQFH�UHJLPH E\ ZKLFK�D�UHYLHZLQJ�FRXUW�FRXOG ³XSKROG�DQ�DJHQF\¶V�LQWHUSUHWDWLRQ�RI�D�VWDWXWH�



��

VR� ORQJ�DV� LW� LV� UHDVRQDEOH�´� ,G� DW� ������ ,Q� UHVSRQVH� WR� WKH�SHWLWLRQHUV¶� DUJXPHQW� WKDW� WKH�36&�

HUURQHRXVO\�DSSURYHG�D�&3&1�IRU�D�QHZ�FRDO SODQW��WKH�&RXUW�LQ�&OHDQ�:LVFRQVLQ VWDWHG��

,W�LV�QRW�WKH�IXQFWLRQ�RI�WKLV�FRXUW�WR�GHWHUPLQH�WKLV�VWDWH
V�HQHUJ\�SROLF\��1RU�LV�LW�
WKLV�FRXUW
V�SODFH�WR�GHFLGH�ZKHWKHU�WKH�FRQVWUXFWLRQ�RI�WKH�>SURMHFW@�LV�LQ�WKH�SXEOLF�
LQWHUHVW��7KHVH�DUH�OHJLVODWLYH�GHWHUPLQDWLRQV�WKDW�WKH�OHJLVODWXUH�KDV�DVVLJQHG�WR�WKH�
36&�

�����:,�����������

7KDW VZHHSLQJ� VWDWHPHQW� DERXW� DJHQF\� GLVFUHWLRQ� IRU� ³OHJLVODWLYH� GHWHUPLQDWLRQV´�PD\�

KDYH�EHHQ�FRQVLVWHQW�ZLWK�D�UHJLPH�RI�H[WUHPH�MXGLFLDO�GHIHUHQFH��EXW�LW¶V FHUWDLQO\�QRW�FRQVLVWHQW�

ZLWK�WKH�ODZ�DV�LW�VWDQGV�WRGD\��7KH�36&¶V�YLHZ��EDVHG�RQ�&OHDQ�:LVFRQVLQ��WKDW�JUDQWLQJ�D�&3&1�

LV�³QRW�LQ�DQ\�VHQVH�D�MXGLFLDO�TXHVWLRQ´��36&�%U��DW��������LV�IXQGDPHQWDOO\�DW�RGGV�ZLWK�PRUH�

UHFHQW� 6XSUHPH� &RXUW� GHFLVLRQV� OLNH� 7HWUD� 7HFK� Y�� :LVFRQVLQ� 'HS¶W� RI� 5HYHQXH�� 0\HUV� Y��

:LVFRQVLQ�'HS¶W�RI�1DWXUDO�5HVRXUFHV��DQG�:LVFRQVLQ�%HOO�Y��/,5&��(DFK�RQH�RI�WKHVH�UHFHQW�FDVHV�

SUHVHQWV GLIIHUHQW�IDFWV��EXW�WKH�XQGHUO\LQJ�SULQFLSOH�RI�HDFK�FDVH�LV�WKH�VDPH��LW�LV�IXQGDPHQWDOO\�

DQG� H[FOXVLYHO\� D� ³MXGLFLDO� TXHVWLRQ´� WR� HQVXUH� WKDW� H[HFXWLYH� EUDQFK� DJHQFLHV� IROORZ� WKHLU�

JRYHUQLQJ�VWDWXWHV��7HWUD�7HFK�������:,����������VWDWLQJ�WKDW�WKH�³FRUH�MXGLFLDO�SRZHU´�WR�LQWHUSUHW�

VWDWXWHV� ZDV� ³UHWXUQ>HG@� WR� LWV� FRQVWLWXWLRQDOO\�DVVLJQHG� UHVLGHQFH´ E\� HQGLQJ� WKH� GRFWULQH� RI�

GHIHUHQFH�WR�DGPLQLVWUDWLYH�DJHQF\�LQWHUSUHWDWLRQV�RI�ODZ�� 0\HUV Y��:LVFRQVLQ�'HS¶W�RI�1DWXUDO�

5HVRXUFHV�������:,��������������:LV���G����������1�:��G���� :LVFRQVLQ�%HOO��,QF��Y��/DERU�	�

,QGXV��5HYLHZ�&RPP
Q�������:,���������� ����:LV���G����������1�:��G��� �6HH '$/&�::)�

2SHQLQJ�%U��DW�������±���

:LVFRQVLQ¶V�VWDWXWH�RQ�MXGLFLDO�UHYLHZ�RI�DJHQF\�GHFLVLRQV��:LV��6WDW����������� GRHV�QRW�

FRQWDLQ�D�FDWHJRU\�IRU�³OHJLVODWLYH�W\SH�SROLF\�GHWHUPLQDWLRQV�´�&OHDQ�:LVFRQVLQ�������:,�������

���� (YHU\� DJHQF\�GHFLVLRQ�PXVW�EH� UHYLHZHG�DV� D� ILQGLQJ�RI� IDFW�� D� FRQFOXVLRQ�RI� ODZ��RU� DQ�

H[HUFLVH�RI�GLVFUHWLRQ��:LV��6WDW���������������7HWUD�7HFK�DQG�:LV��6WDW���������������VZHHS�DZD\



��

WKH�XQUHVWUDLQHG FRQFHSW�RI ³OHJLVODWLYH�GLVFUHWLRQ´ WKDW�FDQ�EH�IRXQG� LQ�ROGHU�FDVHV� OLNH�&OHDQ�

:LVFRQVLQ�WKDW�ZHUH�GHFLGHG�XQGHU�WKH�IRUPHU�YHUVLRQ�RI�:LVFRQVLQ¶V�MXGLFLDO�UHYLHZ�VWDWXWH DQG�

LWV�³DUELWUDU\�DQG�FDSULFLRXV´�VWDQGDUG��9RLJKW�Y��:DVKLQJWRQ�,VODQG�)HUU\�/LQH��,QF������:LV���G�

��������±��������1�:��G������������������5REHUWVRQ�7UDQVS��&R��Y��3XE��6HUY��&RPP
Q�����:LV��

�G���������������1�:��G���� ��������*DWHZD\�&LW\�7UDQVIHU�&R��Y��3XE��6HUY��&RPP
Q������:LV��

�������������1�:��G���� ��������7KRVH�ROGHU FDVHV�WKDW�FKDUDFWHUL]HG�WKH�36&�DV�KDYLQJ�OHJLVODWLYH�

GHFLVLRQPDNLQJ�SRZHU LQYROYHG�36&�GHFLVLRQV�XQGHU�IRUPHU�YHUVLRQV�RI�GLIIHUHQW�VWDWXWHV��:LV��

6WDW�������������5REHUWVRQ DQG�*DWHZD\��DQG���������9RLJKW�����:LV��G�DW�����Q�����WKDW��XQOLNH�

WKH�&3&1�ODZ�DW� LVVXH� LQ� WKLV�FDVH��FRQWDLQ�IHZ�VSHFLILF�VWDWXWRU\�HOHPHQWV� WR�FDELQ� WKH�36&¶V�

GLVFUHWLRQ��7KLV�GLIIHUHQW�VWDWXWRU\�FRQWH[W�H[SODLQV�ZK\�WKRVH�ROGHU�FDVHV�VWDWHG�WKDW�³D�ILQGLQJ�RI�

ZKDW�FRQVWLWXWHV�µSXEOLF�LQWHUHVW¶�IRU�YDULRXV�SXUSRVHV�DQG�FLUFXPVWDQFHV�DQG�ZLWKRXW�JXLGHOLQHV

KDV� XQLIRUPO\� EHHQ� KHOG� WR� EH� D� OHJLVODWLYH� IXQFWLRQ�´� 5REHUWVRQ�� ��� :LV�� �G� DW� ���� �FLWLQJ

*DWHZD\�� ����:LV�� DW� ������9RLJKW�� ���:LV�� �G� DW� ���±��� �FLWLQJ *DWHZD\�� ����:LV�� DW� �����

�HPSKDVLV� DGGHG��� &RPSDUH� :LV�� 6WDW�� �� �����������G�� �SURYLGLQJ� HOHYHQ� VSHFLILF� VWDWXWRU\�

HOHPHQWV�IRU�&3&1 GHFLVLRQV���

7KH $SSOLFDQWV FLWH WKUHH RWKHU�ROG�FDVHV�IRU�WKH DOOHJHG�SULQFLSOH�WKDW�WKH�36&�KDV�³EURDG�

GLVFUHWLRQ�WR�PDNH�OHJLVODWLYH�W\SH�GHWHUPLQDWLRQV�´�6HH�$SSOLFDQWV %U��DW��±���FLWLQJ�:LV��3RZHU�

	�/LJKW�&R��Y��3XE��6HUY��&RPP¶Q�RI�:LV�������:LV���G����������������1�:��G�����������������

:LV��7HO��&R��Y��3XE��6HUY��&RPP¶Q�RI�:LV� ����:LV�����������1�:������������:LV���������)�&��

+L[RQ�Y��3XE��6HUY��&RPP¶Q�����:LV���G���������±��������1�:��G���������±������������/LNH�WKH�

FDVHV�GLVFXVVHG�DERYH��WKHVH�ROG�FDVHV²SUHGDWLQJ�7HWUD�7HFK�DQG�WKH�FXUUHQW�YHUVLRQ�RI :LV��6WDW��

�� ����������²LQYROYH� GLIIHUHQW� VWDWXWHV DSSOLHG� LQ� TXLWH� GLIIHUHQW� FRQWH[WV�� )RU� H[DPSOH��

:LVFRQVLQ�7HOHSKRQH�&RPSDQ\�LQYROYHG�D�³WHUVHO\�VWDWHG´�VWDWXWH�WKDW�UHTXLUHG�SXEOLF�XWLOLWLHV�WR



��

SD\� WKH� H[SHQVH� RI� LQYHVWLJDWLRQV� LQWR� WKHLU� DIIDLUV� XQOHVV� LQ� WKH� 36&¶V� MXGJPHQW� WKH� ³SXEOLF�

LQWHUHVW´�UHTXLUHG�WKDW�WKH\�EH�H[HPSW��:LV��7HO��&R�������1�:��DW������%HFDXVH�WKLV�WHUVH�³SXEOLF�

LQWHUHVW´�VWDQGDUG�LQ�WKH����\HDU�ROG�FDVH�LV�³VRPHZKDW�LQWDQJLEOH�LQ�FKDUDFWHU�´�WKH�&RXUW�SURYLGHG�

OHHZD\� IRU� WKH� &RPPLVVLRQ� WR� FRPH� WR� D� UHDVRQDEOH� FRQFOXVLRQ� VXEMHFW� WR� D� ³MXGLFLDO� WHVW� RI�

UHDVRQDEOHQHVV�´�,G� DW����� 6LPLODUO\��WKH�VWDWXWH�DW�LVVXH�LQ�+L[RQ�UHTXLUHG�RQO\�WZR�ILQGLQJV������

WKDW�D�ZDWHUZD\�ZDV�³QDYLJDEOH´�DQG����� WKDW� LVVXLQJ�D�SHUPLW�³LV�QRW�GHWULPHQWDO� WR� WKH�SXEOLF�

LQWHUHVW�´�+L[RQ�����:LV���G�DW����� 7KLV�LV�HQWLUHO\�GLIIHUHQW�WKDQ�WKH GHWDLOHG &3&1�VWDWXWH ZLWK�

LWV� HOHYHQ� VSHFLILF� VWDWXWRU\� HOHPHQWV� WKDW� WKH� 36&� PXVW� IROORZ LQ� WKLV� FDVH�� :LV�� 6WDW�� ��

�����������G���7KH ROGHU��SUH�7HWUD�7HFK�FDVHV�FLWHG�E\�WKH�36&�DQG�WKH $SSOLFDQWV²LQYROYLQJ�

GLIIHUHQW� VWDWXWHV�� GLIIHUHQW� GHFLVLRQ� FULWHULD�� DQG� GHFLGHG� XQGHU� D� GLIIHUHQW� DQG�PXFK� EURDGHU�

MXGLFLDO�GHIHUHQFH�UHJLPH²VLPSO\�GR�QRW DSSO\ KHUH��

�� 5HVSRQGHQWV� PLVFKDUDFWHUL]H� WKH� GH� QRYR VWDQGDUG� RI� UHYLHZ� WKDW� WKLV�
&RXUW�PXVW�DSSO\�WR�WKH�36&¶V�FRQFOXVLRQV�RI�ODZ��

7KH�5HVSRQGHQWV¶�DUJXPHQW�WKDW�&OHDQ�:LVFRQVLQ VXUYLYHV�ODUJHO\�LQWDFW�DQG�FRQWUROV�WKH�

RXWFRPH�LQ�WKLV�FDVH�LV�QRW�FRQYLQFLQJ��&OHDQ�:LVFRQVLQ¶V�FRUH�UHDVRQLQJ�GHULYHV�HQWLUHO\ IURP�WKH�

&RXUW¶V�GHFLVLRQ�WR�DSSO\�³JUHDW�ZHLJKW´�GHIHUHQFH�LQ�WKDW�FDVH��7KDW�GHIHUHQFH�UHJLPH�KDV�EHHQ�

VZHSW� DZD\²ERWK E\� WKH�6XSUHPH�&RXUW� LQ�7HWUD�7HFK DQG� VXEVHTXHQW�FDVHV�� EXW� DOVR E\� WKH�

:LVFRQVLQ�OHJLVODWXUH��³8SRQ�UHYLHZ�RI�DQ�DJHQF\�DFWLRQ�RU�GHFLVLRQ��WKH�FRXUW�VKDOO�DFFRUG�QR�

GHIHUHQFH� WR� WKH� DJHQF\¶V� LQWHUSUHWDWLRQ� RI� ODZ�´�:LV�� 6WDW�� � ������������ 7KH� VDPH� $FW� WKDW�

DPHQGHG� � ����������� DOVR� DGGHG� D� SURYLVLRQ� WR� WKH� VHFWLRQ� RI�:LVFRQVLQ� 6WDWXWHV� JRYHUQLQJ�

³$GPLQLVWUDWLYH� 5XOHV� DQG� *XLGDQFH� 'RFXPHQWV�´� WKDW� VWDWHV� WKDW� ³>Q@R� DJHQF\� PD\� VHHN�

GHIHUHQFH� LQ� DQ\� SURFHHGLQJ� EDVHG� RQ� WKH� DJHQF\
V� LQWHUSUHWDWLRQ� RI� DQ\� ODZ�´� :LV�� 6WDW��

� ��������J��
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7KH�36&�DQG�5HVSRQGHQW�,QWHUYHQRUV�DUJXH�DV�WKRXJK�WKH�GH�QRYR VWDQGDUG�RI�UHYLHZ�WKDW�

WKLV�FRXUW�PXVW�DSSO\�WR�DJHQF\�LQWHUSUHWDWLRQV�RI�ODZ�FRPHV�IURP�WKH�OHDG�RSLQLRQ�LQ�WKH�IUDFWXUHG�

7HWUD�7HFK GHFLVLRQ��EXW�WKH\�LJQRUH�WKDW�WKH�VWDWH�OHJLVODWXUH�DOVR HOLPLQDWHG�GHIHUHQFH�WR�DJHQF\�

FRQFOXVLRQV�RI�ODZ�ZKHQ�LW�DPHQGHG�&KDSWHU������7R�WKH�H[WHQW�WKHUH�LV�DQ\�TXHVWLRQ�RI�ZKHWKHU

&OHDQ�:LVFRQVLQ� VXUYLYHV� DV� JRRG� ODZ�� WKH�&RXUW�PXVW� DQVZHU� WKLV� TXHVWLRQ� E\� LQWHUSUHWLQJ� ��

������������DV�ZHOO�DV�LQWHUSUHWLQJ�WKH�7HWUD�7HFK RSLQLRQ��,W�VLPSO\�LV�QRW�SRVVLEOH�WR�SUHVHUYH�WKH�

FRUH�UHDVRQLQJ�RI�&OHDQ�:LVFRQVLQ ZLWKRXW�DOVR�UHVXUUHFWLQJ ³JUHDW�ZHLJKW´�GHIHUHQFH��ZKLFK�LV�

VRPHWKLQJ�WKDW�WKH�36&�SODLQO\�FDQQRW�GR DQ\PRUH��:LV��6WDW������������J���SURKLELWLQJ�DJHQFLHV�

IURP�VHHNLQJ�GHIHUHQFH�IRU�LQWHUSUHWDWLRQV�RI�ODZ���

5HVSRQGHQWV¶�EULHIV�JR�EDFN�WR WKH�OHJDO�UHJLPH�WKDW�H[LVWHG EHIRUH�7HWUD�7HFK�DQG�EHIRUH�

WKH�OHJLVODWXUH�DPHQGHG�:LVFRQVLQ¶V MXGLFLDO�UHYLHZ�VWDWXWH�DW�&KDSWHU������)RU�H[DPSOH��WKH�36&�

DUJXHV�WKDW�LWV�GHFLVLRQ�LV�VXEMHFW�WR�RQO\�³UDWLRQDO�EDVLV´�UHYLHZ�UDWKHU�WKDQ�GH�QRYR�UHYLHZ���36&�

%U��DW�����7KLV�FRQIOLFWV�ZLWK�WKH�SODLQ�ODQJXDJH�RI�:LV��6WDW������������ZKLFK�UHTXLUHV�GH�QRYR�

UHYLHZ��,W�DOVR�JORVVHV�RYHU�WKH�IDFW�WKDW WKH�³UDWLRQDO�EDVLV´�WHVW�XVHG�LQ�&OHDQ�:LVFRQVLQ�DQG�RWKHU�

ROG�FDVHV�GHULYHV�HQWLUHO\�IURP�WKH�IRUPHU�³JUHDW�ZHLJKW´�GHIHUHQFH�UHJLPH�DSSOLHG�LQ�WKRVH�FDVHV��

6HH��H�J�� &OHDQ�:LVFRQVLQ�������:,���������� �³%HFDXVH�ZH�FRQFOXGH�JUHDW�ZHLJKW�GHIHUHQFH�LV�

DSSURSULDWH��RXU�DQDO\VLV�RI�WKH�SDUWLHV
�FODLPV�UHJDUGLQJ�WKH�3ODQW�6LWLQJ�/DZ�ZLOO�IRFXV�RQ�ZKHWKHU�

WKH�36&
V�GHWHUPLQDWLRQ�KDG�D�UDWLRQDO�EDVLV�����´���HPSKDVLV�DGGHG���VHH�DOVR�:LV��3RZHU�DQG�/LJKW�

&R��Y��3XE��6HUY��&RPP¶Q�RI�:LV�������:LV���G�����������³UDWLRQDO�EDVLV´�WHVW�GHULYHV�IURP�³JUHDW�

ZHLJKW´�GHIHUHQFH���7KH�36&¶V� UHTXHVW� IRU�³UDWLRQDO�EDVLV´� UHYLHZ�KHUH� LV� VLPSO\�D� UHTXHVW� IRU�

³JUHDW� ZHLJKW� GHIHUHQFH´� XQGHU� D� GLIIHUHQW� QDPH�� ZKLFK� FRQIOLFWV� ZLWK� WKH� VWDWXWH� SURKLELWLQJ�

DJHQFLHV�IURP�³VHHN>LQJ@ GHIHUHQFH�LQ�DQ\�SURFHHGLQJ�EDVHG�RQ�WKH�DJHQF\¶V�LQWHUSUHWDWLRQ�RI�DQ\�

ODZ�´:LV��6WDW������������J��



��

&RQWUDU\�WR�WKH�36&¶V�XQODZIXO�UHTXHVW�IRU�GHIHUHQFH�DQG�MXGLFLDO�³UHVWUDLQW´��36&�%U��DW�

����WKLV�&RXUW�PXVW�UHYLHZ�WKH�36&¶V�LQWHUSUHWDWLRQ�RI�WKH�&3&1�ODZ�XVLQJ�D�GH�QRYR�VWDQGDUG�RI�

UHYLHZ�ZLWKRXW�GHIHUHQFH�WR�WKH�DJHQF\��:LV��6WDW����������������7HWUD�7HFK�������:,����������±

��� �TXRWLQJ� 9RJHO� Y�� *UDQW�/DID\HWWH� (OHF�� &R�RS��� ����:LV�� �G� ����� ����� ���� 1�:��G� ����

���������0\HUV�Y��:'15�������:,����:LVFRQVLQ�%HOO��,QF��Y��/DERU�	�,QGXV��5HYLHZ�&RPP
Q��

�����:,���� 'H�QRYR�UHYLHZ�DSSOLHV�WR�ERWK�WKH�36&¶V�LQWHUSUHWDWLRQ�RI�WKH�&3&1�VWDWXWH¶V HOHYHQ�

VSHFLILF�HOHPHQWV�DQG WKH�36&¶V�DSSOLFDWLRQ�RI�WKHVH�HOHPHQWV�WR�WKH�IDFWV�LQ�WKH�UHFRUG��%URZQ�Y��

/DERU�	�,QGXV��5HYLHZ�&RPP
Q�������:,����������������:LV���G�������±��������1�:��G������

�����DJHQF\�DSSOLFDWLRQ�RI�ODZ�WR�IDFW�LV�UHYLHZHG�DV�D�FRQFOXVLRQ�RI�ODZ���1RWWHOVRQ�Y��:LVFRQVLQ�

'HS
W�RI� ,QGXV���/DERU��	�+XPDQ�5HODWLRQV�����:LV���G���������±��������1�:��G���� �������

�VDPH���7KH�GH�QRYR�VWDQGDUG�DSSOLHV�HYHQ�WKRXJK�WKH�36&¶V�)LQDO�'HFLVLRQ�LPSURSHUO\�VHHNV�WR

IUDPH� VRPH� RI� LWV� &3&1� GHWHUPLQDWLRQV� DV� ³ILQGLQJV� RI� IDFW´ EHFDXVH WKH\� DUH� DFWXDOO\�

³FRQFOXVLRQV�RI�ODZ�´�&LWL]HQV¶ 8WLO��%G��Y��36&:������:LV���G���������������1�:��G������&W��

$SS���������FLWLQJ�&RQQHFWLFXW�*HQ��/LIH�,QV��&R��Y��',/+5�����:LV��G���������������1�:��G�

�����������������

7KH�$SSOLFDQWV¶�RYHUO\�VWUHWFK\ DUJXPHQW�WKDW�7HWUD�7HFK VRPHKRZ�DSSOLHV ³RQO\�WR�OHJDO�

LVVXHV�RI�ILUVW�LPSUHVVLRQ´�LV�LPPDWHULDO�DV�H[SODLQHG�LQ�WKH�VWDWXWRU\�GLVFXVVLRQ�DERYH��DQG�DOVR�

XQSHUVXDVLYH�RQ�LWV RZQ PHULWV���$SSOLFDQWV %U��DW�����7KLV�DUJXPHQW�LV�EDVHG�RQ�DQ�RYHU�UHDGLQJ�

RI�D�SDVVDJH�LQ�WKH�OHDG�RSLQLRQ�LQ�7HWUD�7HFK ZKLFK�QRWHV�WKDW�WKH�³SUHFHGHQWLDO�DQG�FRQWUROOLQJ�

Ϯ 7KH�$SSOLFDQWV�VHHP�WR�DUJXH�WKDW�³PL[HG�TXHVWLRQV�RI�ODZ�DQG�IDFW´�DUH�UHDOO\�H[HUFLVHV�RI�GLVFUHWLRQ�DQG�
VKRXOG�EH�UHYLHZHG�XQGHU�WKH�OHQLHQW�VWDQGDUG�LQ�:LV��6WDW����������������$SSOLFDQWV %U��DW���±����7KH�
$SSOLFDQWV�DUH�QRW�FOHDU�RQ�ZKLFK�36&�GHWHUPLQDWLRQV�WKH\�WKLQN�DUH�³PL[HG�TXHVWLRQV�´�EXW�WR�WKH�H[WHQW�
WKH\�PHDQ�LVVXHV�LQYROYLQJ�DSSOLFDWLRQ�RI�ODZ�WR�IDFW��WKH�ODZ�LV�FOHDU�LQ�:LVFRQVLQ�WKDW�DSSOLFDWLRQ�RI�ODZ�
WR�IDFW�LV�D�FRQFOXVLRQ�RI�ODZ� $QG�ERWK�7HWUD�7HFK DQG�:LV��6WDW���������������DUH�FOHDU�WKDW�FRQFOXVLRQV�
RI�ODZ�DUH�UHYLHZHG�GH�QRYR��7HWUD�7HFK�������:,����������



��

HIIHFW´�RI�DQ\�SULRU�FRXUW�RSLQLRQ�LQWHUSUHWLQJ�D�VWDWXWH�ZLWK�GHIHUHQFH�WR�DQ�DJHQF\�³ZLOO�EH�WKH�

VDPH�DV�LI�WKH�FRXUW�KDG�EDVHG�WKH�GHFLVLRQ�RQ�LWV�RZQ�LQWHUSUHWDWLRQ�´�7HWUD�7HFK�������:,�������

����)LUVW��WKH�ODEHO�RI�DQ�LVVXH�DV�RQH�RI�³ILUVW�LPSUHVVLRQ´��RU�QRW��KDV�QR�EHDULQJ�RQ�FDVH�VSHFLILF�

GHWHUPLQDWLRQV�LQ�36&�DGMXGLFDWLRQV��7HWUD�7HFK FOHDUO\�GRHV�QRW��DQG�FRXOG�QRW��UHYHUVH�WKH�36&¶V�

UDWLRQDOH� WKDW� LW� XVHG� WR� JUDQW� D�&3&1� WR� WKH� DSSOLFDQWV� LQ� WKH�&OHDQ�:LVFRQVLQ� FDVH��%XW� WKH

H[WUHPHO\�GHIHUHQWLDO�UDWLRQDOH�WKDW�WKH &OHDQ�:LVFRQVLQ &RXUW XVHG�WR�XSKROG�WKH�36&¶V�GHFLVLRQ�

LQ�WKDW�FDVH�GRHV�QRW�IRUHYHU�ELQG WKLV�FRXUW�RU�IXWXUH�FRXUWV�WR�HPSOR\�H[WUHPH�GHIHUHQFH�ZKHQ�

UHYLHZLQJ� WKH 36&� FRQFOXVLRQV� RI� ODZ LQ� IXWXUH�&3&1� FDVHV�� 7HWUD� 7HFK� DQG� WKH�:LVFRQVLQ�

OHJLVODWXUH�KDYH�VZHSW�WKDW�GHIHUHQFH�DZD\��$SSOLFDQWV IDLO�WR�DFNQRZOHGJH�WKH�JHQHUDO�SULQFLSOH�

WKDW�³>T@XDVL�MXGLFLDO�DJHQFLHV�VXFK�DV�WKH�3XEOLF�6HUYLFH�&RPPLVVLRQ DUH�QRW�VXEMHFW�WR�WKH�UXOH�

RI�VWDUH�GHFLVLV´�DQG��WKHUHIRUH��³VKRXOG�QRW�EH�ERXQG�E\�SULRU�GHFLVLRQV�PDGH�LQ�RWKHU�VLWXDWLRQV�

DQG�LQ�RWKHU�FRQWH[WV�´�:LV��3RZHU�	�/LJKW������:LV���G�DW������,Q�RWKHU�ZRUGV��WKH�&RPPLVVLRQ�

PXVW� WDNH�WKH�ODZ�DV�LW�H[LVWV�ZKHQ�LW�UHQGHUV�LWV�GHFLVLRQ�LQ�DQ\�JLYHQ�FDVH��7KH�5HVSRQGHQWV¶�

DUJXPHQW�WKDW�&OHDQ�:LVFRQVLQ�IRUHYHU�ORFNV�LQ�D�JUHDW�ZHLJKW�GHIHUHQFH�DSSURDFK�WKDW�DOORZV�WKH�

36&� WR� HQJDJH� LQ� ³VWDWHFUDIW´�GLYRUFHG� IURP� WKH�&3&1�VWDWXWH� LV� FRQWUDU\� WR� ODZ�DQG�PXVW� EH�

UHMHFWHG��7KH�36&�FDQQRW� LQGHILQLWHO\�UHO\�RQ�D�VZHHSLQJ�GHIHUHQFH�UHJLPH�WKDW� KDV�VLQFH�EHHQ�

RYHUWXUQHG E\�VXEVHTXHQW�:LVFRQVLQ�6XSUHPH�&RXUW�GHFLVLRQV�DQG�:LVFRQVLQ VWDWXWHV��

$V� WKH�:LVFRQVLQ� 6XSUHPH�&RXUW� DGPRQLVKHG� WKH� 36&� DOPRVW� ��� \HDUV� DJR�� ³>H@YHU\�

DGPLQLVWUDWLYH�DJHQF\�PXVW�FRQIRUP�SUHFLVHO\�WR�WKH�VWDWXWHV�IURP�ZKLFK�LW�GHULYHV�SRZHU�´�0LG�

3ODLQV�7HO���,QF��Y��36&:�����:LV���G���������������1�:��G������������������ ,Q�WKLV�FDVH��WKH�

36&¶V�GHFLVLRQ�WR�LVVXH�D�&3&1�VWUD\HG�ZHOO�EH\RQG�WKH�VSHFLILF�HOHPHQWV�FRQWDLQHG�LQ�:LV��6WDW��

�������������G� DQG� VXEVWLWXWHG� D� GHFLVLRQ�PDNLQJ� IUDPHZRUN�RI� WKH�36&¶V� RZQ�PDNLQJ�� 7KH�

&RXUW�PXVW�UHYHUVH�WKH�36&¶V�HUURQHRXV�LQWHUSUHWDWLRQ�RI�ODZ��ZLWKRXW�GHIHUHQFH�WR�WKH�DJHQF\��



��

DQG�UHPDQG�WR�WKH�DJHQF\�WR�SURFHHG�FRQVLVWHQW�ZLWK�ODZ��:LV��6WDW����������������&3&1�GHFLVLRQV�

PXVW�EH�EDVHG�RQ WKH�ODZ��QRW�WKH�SROLF\�SUHIHUHQFHV�RI�WKH�FRPPLVVLRQHUV�WKDW�KDSSHQ�WR�EH�VHUYLQJ�

DW�WKH�WLPH ZKHQ�DQ�DSSOLFDQW�VHHNV�D�&3&1�

�� 7KH�36&¶V�GHFLVLRQ�LV�QRW�HQWLWOHG�WR�³GXH�ZHLJKW�´�

7KH�5HVSRQGHQWV¶�IDOOEDFN DUJXPHQW�LV�WKDW�HYHQ�LI�WKLV�&RXUW�DSSOLHV�GH�QRYR�UHYLHZ��LW�

VKRXOG�XSKROG� WKH�36&¶V�GHFLVLRQ�E\�JUDQWLQJ�³GXH�ZHLJKW´� WR� WKH�&RPPLVVLRQ¶V�³H[SHULHQFH��

WHFKQLFDO�FRPSHWHQFH��DQG�VSHFLDOL]HG�NQRZOHGJH´�XQGHU�:LV��6WDW���������������� �36&�%U��DW�����

$SSOLFDQWV %U��DW���±����%XW�WKH�36&¶V�HUURUV RI�ODZ DOOHJHG�KHUH GR�QRW WXUQ�RQ�WKH�&RPPLVVLRQ¶V�

³H[SHULHQFH��WHFKQLFDO�FRPSHWHQFH��DQG�VSHFLDOL]HG�NQRZOHGJH�´�'$/&�::) DOOHJH�WKDW� ����WKH

36&�DSSOLHG�WKH�ZURQJ�EXUGHQ�RI�SURRI������WKH�36&�DSSOLHG�WKH�ZURQJ�VWDQGDUG�RI�UHYLHZ��DQG�

���� WKH� 36&� YLRODWHG� :(3$� E\� XQODZIXOO\� FRQVWUDLQLQJ� LWV� DOWHUQDWLYHV� DQDO\VLV�� 7KHVH� DUH�

TXLQWHVVHQWLDO� LVVXHV� RI� ODZ� WKDW� DUH ZLWKLQ� WKH H[FOXVLYH� VSHFLDOL]HG� H[SHUWLVH� RI� WKH� MXGLFLDO�

EUDQFK� 7KLV� &RXUW� VKRXOG� QRW� OHDQ� RQ� WKH�36&¶V�XQGHUVWDQGLQJ�� IRU� H[DPSOH� RI� WKLV� &RXUW¶V�

VWDQGDUG�RI�UHYLHZ�XQGHU�:LV��6WDW������������

5HJDUGOHVV� RI� WKH�ZHLJKW� ³GXH´� WKH� 36&¶V� ³VSHFLDOL]HG� NQRZOHGJH´ LQ� RWKHU� FDVHV� WKH�

&RXUW�PD\�QRW DIILUP�DQ�DJHQF\�RUGHU�WKDW�IDLOV�WR�FRPSO\�ZLWK�VWDWXWRU\�UHTXLUHPHQWV��6HH�0\HUV��

�����:,����������UHYHUVLQJ�'15�RUGHU�ZKHUH�WKH�DJHQF\�ODFNHG�VSHFLILF�VWDWXWRU\ DXWKRULW\�IRU�LWV�

DFWLRQ���:LVFRQVLQ�%HOO�������:,�����UHYHUVLQJ�/,5&�RUGHU EHFDXVH�LWV�PHWKRG�FRQIOLFWHG�ZLWK�WKH�

VWDWXWH��HYHQ�DIWHU�DSSO\LQJ�³GXH�ZHLJKW´�WR�WKH�DJHQF\¶V�³H[SHULHQFH��WHFKQLFDO�FRPSHWHQFH��DQG�

VSHFLDOL]HG�NQRZOHGJH´���(YHQ�XQGHU�WKH�ROG�³JUHDW�ZHLJKW´�GHIHUHQFH�UHJLPH��FRXUWV�ZRXOG�³QRW�

XSKROG�DQ�DJHQF\
V�LQWHUSUHWDWLRQ�RI�D�VWDWXWH�LI�LW�LV�FRQWUDU\�WR�WKH�FOHDU�PHDQLQJ�RI�D�VWDWXWH�´�

&OHDQ�:LVFRQVLQ�������:,�����������TXRWLQJ�%RVFR�Y��/,5&�������:,���������������:LV��G������

����1�:��G�������
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$W�WKH�HQG�RI�WKH�GD\��WKH�36&¶V�OHJDO�HUURUV�KHUH�DUH�IXQGDPHQWDO�MXGLFLDO�TXHVWLRQV�WKDW�

GR�QRW�UHTXLUH�WKH�36&¶V�VSHFLDOL]HG�NQRZOHGJH WR�UHVROYH��'XH�ZHLJKW�GRHV�QRW�³RXVW�WKH�FRXUW�DV�

WKH�XOWLPDWH�DXWKRULW\�RU�ILQDO�DUELWHU�RI�WKH�ODZ�´�7HWUD�7HFK�������:,�����������7KH�&RXUW�VKRXOG�

FDUHIXOO\�DQG�LQGHSHQGHQWO\�UHYLHZ�WKH�36&¶V�HUURUV�RI�ODZ�XVLQJ�D�GH�QRYR�VWDQGDUG�RI�UHYLHZ�

ZLWKRXW�GHIHUHQFH WR WKH�DJHQF\¶V�XQODZIXO�LQWHUSUHWDWLRQ��:LV��6WDW����������������

%� 7KH�36&�(UUHG�E\�$SSO\LQJ� WKH�:URQJ�6WDQGDUG�RI�3URRI��:KLFK�(IIHFWLYHO\�
6KLIWHG�WKH�%XUGHQ�RI�3HUVXDVLRQ�WR�,QWHUYHQRUV��

'$/&�::)¶V�2SHQLQJ�%ULHI�H[SODLQV� �DW���±���� WKDW� WKH�36&�XQODZIXOO\� ORZHUHG WKH�

$SSOLFDQWV¶�EXUGHQ�RI�SHUVXDVLRQ� IURP� WKH�³SUHSRQGHUDQFH�RI� WKH�HYLGHQFH´�VWDQGDUG� W\SLFDOO\�

XVHG�LQ�FLYLO�FDVHV�WR�D�ORZHU�³VXEVWDQWLDO�HYLGHQFH´�VWDQGDUG�XVHG�E\�DSSHOODWH�FRXUWV�WR�UHYLHZ�

DJHQF\�GHFLVLRQV��5HVSRQGHQWV¶�EULHIV�FRQIXVH�WKH�HYLGHQWLDU\�VWDQGDUG�XVHG�E\�WKH�36&�WR�³ILQG�

IDFWV´�LQ�D�FRQWHVWHG�FDVH��³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH´��ZLWK�WKH�MXGLFLDO�UHYLHZ�VWDQGDUG�XVHG�

E\�FRXUWV�WR�UHYLHZ�DJHQF\�ILQGLQJV�RI�IDFW�RQ�DSSHDO �³VXEVWDQWLDO�HYLGHQFH´���36&�%ULHI�DW���±

����$SSOLFDQWV %U��DW���±����&(2�%U��DW�����7KH�36&¶V�EHOLHI�WKDW�LW�LV�HQWLWOHG�WR�ILQG�IDFWV�XVLQJ�

D� ³VXEVWDQWLDO� HYLGHQFH´� VWDQGDUG� LV� GLUHFWO\� FRQWUDU\� WR�:LVFRQVLQ� 6XSUHPH�&RXUW� SUHFHGHQW��

LQFRQVLVWHQW�ZLWK� WKH�SUDFWLFH�RI�RWKHU� VWDWH�DQG� IHGHUDO�DJHQFLHV��DQG�VWUXFWXUDOO\�XQVRXQG��%\�

DOORZLQJ�WKH�36&�WR�³ILQG´�DV�³IDFWV´�HYLGHQFH�WKDW�PD\�EH�³OHVV�OLNHO\�WKDQ�QRW´�WR�EH�WUXH��WKH�

VXEVWDQWLDO� HYLGHQFH� VWDQGDUG� KDUPV� WKH� LQWHJULW\� RI� WKH� UHJXODWRU\� SURFHVV�� YLRODWHV� WKH�

FRQVWLWXWLRQDO�GXH�SURFHVV�ULJKWV�RI�WKH�SXEOLF DQG�FRQVXPHUV��DQG�UHVXOWV�LQ�DQ�DUELWUDU\�GHFLVLRQ�

PDNLQJ�SURFHVV�LQ�ZKLFK�WKH�36&�FDQ�SXW�LWV�³WKXPE�RQ�WKH�VFDOH´�WR�VXSSRUW�LWV�GHVLUHG�RXWFRPH��

)RU� WKH� IROORZLQJ� UHDVRQV�� WKH� &RXUW� VKRXOG� FRQFOXGH� WKDW� WKH� 36&¶V� GHFLVLRQ� WR� UHGXFH� WKH�

WUDQVPLVVLRQ� OLQH�&3&1�$SSOLFDQWV¶� EXUGHQ�RI� SURRI� WR� D� ³VXEVWDQWLDO� HYLGHQFH´� VWDQGDUG� LV� D�

PDWHULDO�HUURU�RI�ODZ�DQG�SURFHGXUH�ZDUUDQWLQJ�UHYHUVDO�DQG�UHPDQG�XQGHU�:LV��6WDW���������������



��

�� 7KH�³VXEVWDQWLDO�HYLGHQFH´�WHVW�LV�D�GHIHUHQWLDO�VWDQGDUG�HPSOR\HG�E\�FRXUWV�
WDVNHG�ZLWK�UHYLHZLQJ�DJHQF\�³ILQGLQJV�RI�IDFW´�IRU�UHDVRQDEOHQHVV��

³6XEVWDQWLDO�HYLGHQFH´�LV�WKH�VWDQGDUG�WKDW�DSSHOODWH�FRXUWV�XVH�WR�UHYLHZ�DQ�DGMXGLFDWRU¶V�

³ILQGLQJV�RI�IDFW´�LQ�D�FLYLO�RU�DGPLQLVWUDWLYH�SURFHHGLQJ²QRW�WKH�VWDQGDUG�IRU�WKH�DJHQF\�WR�XVH�

LQ�WKH�ILUVW�LQVWDQFH�ZKHQ�ZHLJKLQJ�WKH�HYLGHQFH�LQ�WKDW�SURFHHGLQJ��5HLQNH�Y��3HUVRQQHO�%RDUG��

���:LV���G���������������1�:��G�������������³>7@KH�VXEVWDQWLDO�HYLGHQFH�UXOH�LV�OLPLWHG�WR�MXGLFLDO�

UHYLHZ� RI� DGPLQLVWUDWLYH� GHWHUPLQDWLRQV� XQOHVV� H[SUHVVO\� RWKHUZLVH� SURYLGHG� E\� VWDWXWH�´��� VHH�

:LV��6WDW���������������

�� 7KH�³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH´�WHVW�LV�WKH�HYLGHQWLDU\�VWDQGDUG�SURSHUO\�
XVHG� E\� DGMXGLFDWRUV� WR� HYDOXDWH� WKH� HYLGHQFH� LQ� D� FRQWHVWHG� FLYLO� RU�
DGPLQLVWUDWLYH�SURFHHGLQJ��

³3UHSRQGHUDQFH�RI�WKH�HYLGHQFH´�LV�WKH�VWDQGDUG�RI�SURRI�JHQHUDOO\�XVHG�E\�WULDO�FRXUWV�DQG�

DJHQFLHV� LQ� FLYLO� FDVHV� WR� GHWHUPLQH�ZKHWKHU� D� SDUW\� KDV�PHW� LWV� EXUGHQ� RI� SHUVXDVLRQ��'DQLHO�

%OLQND�� ,QWURGXFWLRQ�� EXUGHQV� RI� SURRI�� �� :LV�� 3UDF��� :LV�� (YLGHQFH� �� ������ ��WK� HG�� ������

�DUWLFXODWLQJ�³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH´ DV�WKH�ORZHVW�VWDQGDUG�RI�HYLGHQWLDU\�SURRI�UHTXLUHG�

IRU�WULDOV�RU�KHDULQJV���&KDUOHV�+��.RFK��$GPLQLVWUDWLYH�/DZ�DQG�3UDFWLFH����������)DFWILQGLQJ���G�

HG���������³$V�ZLWK�PRVW�FLYLO� WULDOV�� WKH�VWDQGDUG�RI�SURRI�LQ�DQ�DGPLQLVWUDWLYH�DGMXGLFDWLRQ�LV�

XVXDOO\�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�´���:LV��$GPLQ��&RGH�+$������������³%XUGHQ�RI�SURRI��

8QOHVV�WKH�ODZ�SURYLGHV�IRU�D�GLIIHUHQW�VWDQGDUG��WKH�TXDQWXP�RI�HYLGHQFH�IRU�D�KHDULQJ�GHFLVLRQ�

VKDOO� EH� E\� WKH� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH�´�� :KHUH� WKHUH� LV� QR� VWDWXWH� WR� WKH� FRQWUDU\��

:LVFRQVLQ�DJHQFLHV�PXVW�DSSO\�³WKH�FOHDU�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH´�DV�WKH�UHTXLUHG�EXUGHQ�

RI�SURRI�LQ�DGPLQLVWUDWLYH�SURFHHGLQJV��5HLQNH�����:LV���G�DW������LG� DW���� �ILQGLQJ�WKDW�WKH�6WDWH�

3HUVRQQHO�%RDUG�³PLVLQWHUSUHWHG�LWV�IXQFWLRQ´�E\�XVLQJ�WKH�³VXEVWDQWLDO�HYLGHQFH´�WHVW�WR�GHWHUPLQH�

IDFWV�LQ�D�FRQWHVWHG�DJHQF\�SURFHHGLQJ����



��

�� 1RQH�RI�WKH�5HVSRQGHQWV¶�DUJXPHQWV�LQ�GHIHQVH�RI�WKH�36&¶V�HUURQHRXV�XVH�RI�
³VXEVWDQWLDO�HYLGHQFH´�DV�DQ�HYLGHQWLDU\�VWDQGDUG�DUH�SHUVXDVLYH��

7KH�5HVSRQGHQWV�FRQFHGH�WKDW�WKH�&3&1�VWDWXWH�GRHV�QRW�DUWLFXODWH�DQ�DOWHUQDWLYH�EXUGHQ�

RI� SHUVXDVLRQ� IRU� DSSOLFDQWV� LQ� &3&1� FDVHV�� �36&� %U�� DW� ���� $SSOLFDQWV %U�� DW� ���� <HW�� WKH�

5HVSRQGHQWV�VWLOO�DWWHPSW�WR�GHIHQG�WKH�36&¶V�UHSODFHPHQW�RI�WKH�WUDGLWLRQDO�³SUHSRQGHUDQFH�RI�WKH�

HYLGHQFH´� VWDQGDUG� ZLWK� D� ORZHU� ³VXEVWDQWLDO� HYLGHQFH´� VWDQGDUG IRU� GHWHUPLQLQJ� ZKHWKHU� WKH�

WUDQVPLVVLRQ� OLQH�DSSOLFDQWV�KHUH�DUH�HQWLWOHG� WR�D�&3&1��1RQH�RI� WKH�5HVSRQGHQWV¶�DUJXPHQWV�

KDYH�PHULW�

)LUVW�� DQG�PRVW� LPSRUWDQWO\�� WKH�36&¶V FODLP� WKDW�:LVFRQVLQ�6XSUHPH�&RXUW� SUHFHGHQW�

³VXSSRUWV� WKH�&RPPLVVLRQ¶V� GHFLVLRQ� WR� DSSO\� WKH� VXEVWDQWLDO� HYLGHQFH VWDQGDUG� WR� WKH� UHFRUG�

EHIRUH�LW´�LV�VLPSO\�ZURQJ���$SSOLFDQWV %U��DW�����FLWLQJ 6DQLWDU\�7UDQVIHU�	�/DQGILOO��,QF��Y��'HS¶W�

RI�1DW��5HV������:LV���G������±��������1�:��G���������±������������,QGHHG��:LVFRQVLQ�6XSUHPH�

&RXUW�SUHFHGHQW�VWDWHV�H[DFWO\�WKH�RSSRVLWH��7KH 6XSUHPH�&RXUW¶V�RSLQLRQ�LQ�5HLQNH�Y��3HUVRQQHO�

%RDUG�LV�GLUHFWO\�RQ�SRLQW�DQG�FRQWUROOLQJ�KHUH�����:LV���G������,Q�5HLQNH��WKH�&RXUW�KHOG�WKDW�WKH�

6WDWH�3HUVRQQHO�%RDUG�HUUHG�E\�XVLQJ� WKH� LPSURSHU�³VXEVWDQWLDO� HYLGHQFH´�VWDQGDUG�RI�SURRI� WR�

VXSSRUW�WKH�%RDUG¶V�GHFLVLRQ�LQ�DQ�DJHQF\�DGMXGLFDWLRQ²SUHFLVHO\�WKH�HUURU�WKH�36&�PDGH�KHUH��

7KH�&RXUW�VDLG�WKDW�LQ�ILQGLQJ�WKDW�DQ�HPSOR\HU�GLVFKDUJHG�DQ�HPSOR\HH�IRU�MXVW�FDXVH��³WKH�%RDUG�

ORRNHG�XSRQ�LWV�UROH�DV�PHUHO\�WR�ILQG�VXEVWDQWLDO�HYLGHQFH�WR�VXSSRUW�WKH�DFWLRQ�RI�WKH�HPSOR\HU�´�

,G� DW����±����7KH�FRXUW�H[SODLQHG�ZK\�WKLV�ZDV�DQ�HUURU��

7KH�VXEVWDQWLDO�HYLGHQFH�WHVW�LV�DSSOLFDEOH�RQO\�RQ�MXGLFLDO�UHYLHZ��DQG��WKHUHIRUH��
WKH� %RDUG�PLVLQWHUSUHWHG� LWV� IXQFWLRQ�� ZKHQ� LW� IRXQG� WKDW� WKHUH� ZDV� VXEVWDQWLDO�
HYLGHQFH�WR�VXSSRUW�WKH�DFWLRQ�RI�WKH�DSSRLQWLQJ�DXWKRULW\�

,G� DW������

$V�ZH�YLHZ�WKH�VWDWXWHV�DQG�FDVH�ODZ�RI�WKLV�VWDWH��WKH�VXEVWDQWLDO�HYLGHQFH�UXOH�LV�
OLPLWHG� WR� MXGLFLDO� UHYLHZ� RI� DGPLQLVWUDWLYH� GHWHUPLQDWLRQV� XQOHVV� H[SUHVVO\�
RWKHUZLVH�SURYLGHG�E\�VWDWXWH�
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,G� DW������$IWHU�GHWHUPLQLQJ�WKDW�WKHUH�ZDV�QR�FRQWUDU\�VWDQGDUG�VHW�IRUWK�LQ�HLWKHU�WKH�VWDWXWHV�RU�

FDVH�ODZ�RI�WKH�VWDWH��WKH�5HLQNH�&RXUW�FRQFOXGHG�WKDW�³WKH�UHTXLUHG�EXUGHQ�RI�SURRI�LV�WKDW�RI�RWKHU�

FLYLO�FDVHV�� WKDW� WKH�IDFWV�EH�HVWDEOLVKHG�WR�D�UHDVRQDEOH�FHUWDLQW\�E\�WKH�JUHDWHU�ZHLJKW�RU�FOHDU�

SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�´�,G��DW������

5HVSRQGHQWV�GLVSXWH� WKH�SHUVXDVLYH�YDOXH�RI� WKH�SURYLVLRQ�RI�:LVFRQVLQ�$GPLQLVWUDWLYH�

&RGH���+$����������ZKLFK�DUWLFXODWHV�D�³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH´ VWDQGDUG�DV�WKH�GHIDXOW�

VWDQGDUG�IRU�DOO�FRQWHVWHG�FDVH�KHDULQJV�FRQGXFWHG�E\�WKH�'LYLVLRQ�RI�+HDULQJV�DQG�$SSHDOV��'+$��

RQ� EHKDOI� RI� RWKHU� VWDWH� DJHQFLHV�� �$SSOLFDQWV %U�� DW� ���� 36&� %U�� DW� ��±���� &(2� %U�� DW� ���

:LVFRQVLQ¶V�$GPLQLVWUDWLYH�3URFHGXUH�DQG�5HYLHZ�$FW��&K�������OLVWV�D�QXPEHU�RI�VSHFLILF�VWDWH�

DJHQFLHV�ZKRVH�KHDULQJV�PXVW�EH�FRQGXFWHG�E\�WKH�'+$��LQFOXGLQJ�WKH�'HSDUWPHQW�RI�1DWXUDO�

5HVRXUFHV��'HSDUWPHQW�RI�7UDQVSRUWDWLRQ��'HSDUWPHQW�RI�+HDOWK�6HUYLFHV��'HSDUWPHQW�RI�&KLOGUHQ�

DQG� )DPLOLHV�� DQ\� FDVH UHIHUUHG� E\� WKH� 6WDWH� 6XSHULQWHQGHQW�� DQG� DQ\� UHYLHZ� RI� D� ZRUNHU¶V�

FRPSHQVDWLRQ�FODLP��:LV��6WDW������������)XUWKHU��WKH�'+$�LV�DXWKRUL]HG�WR�FRQWUDFW�ZLWK�DQ\ VWDWH�

DJHQF\� WR� SURYLGH� FRQWHVWHG� FDVH� KHDULQJ� VHUYLFHV�� VR� ORQJ� DV� WKDW� DJHQF\� LV� QRW� H[SOLFLWO\�

SURKLELWHG�IURP�GRLQJ�VR�E\�DQ�DJHQF\�DGPLQLVWUDWLYH�FRGH�SURYLVLRQ�RU�DGPLQLVWUDWLYH�GHFLVLRQ��

:LV��6WDW������������P���$OWKRXJK�WKH�'+$�GRHV�QRW�FRQGXFW�KHDULQJV�RQ�EHKDOI�RI�WKH�36&��LWV�

VWDWXV�DV�WKH�GHIDXOW�VWDWH�DJHQF\�FKDUJHG�ZLWK�FRQGXFWLQJ�FRQWHVWHG�FDVH�KHDULQJV�DULVLQJ�IURP�

DGPLQLVWUDWLYH� GHFLVLRQV� VXUHO\� LPEXHV� LWV� SURFHGXUHV�ZLWK� VLJQLILFDQW� SHUVXDVLYH� DXWKRULW\� IRU�

ϯ 7KH�36&¶V�DUJXPHQW�WKDW�6DQLWDU\�7UDQVIHU�VXSSRUWV�LWV�XVH�RI�³VXEVWDQWLDO�HYLGHQFH´�DV�WKH�HYLGHQWLDU\�
VWDQGDUG� LJQRUHV� 5HLQNH� DQG� PLVUHDGV� 6DQLWDU\� 7UDQVIHU� ,Q 6DQLWDU\� 7UDQVIHU�� WKH� &RXUW� GLVFXVVHV
³VXEVWDQWLDO�HYLGHQFH´�DV�XVHG�IRU�MXGLFLDO�UHYLHZ RI�WKH�DJHQF\¶V�DFWLRQ��QRW�WKH�HYLGHQWLDU\�VWDQGDUG�WR�EH�
XVHG�E\�WKH�DJHQF\�LWVHOI� ���:LV��DW�����*DWHZD\�&LW\�7UDQVIHU�&R��Y��3XEOLF�6HUYLFH�&RPP¶Q������:LV��
��������1�:��G������:LV��������H[SODLQV�WKDW�WKH�DSSURSULDWH�VWDQGDUG�RI�MXGLFLDO�UHYLHZ�IRU�DJHQF\�DFWLRQ�
LV�³VXEVWDQWLDO�HYLGHQFH´�DQG�QRW�³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�´�EHFDXVH�LW�DVVXPHV�WKDW�WKH�DJHQF\�KDV�
LWVHOI�DOUHDG\�PDGH�LWV�GHWHUPLQDWLRQ�EDVHG�XSRQ�WKH�³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH´�VWDQGDUG������:LV��
DW������
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GHWHUPLQLQJ� WKH� VWDQGDUG� RI� SURRI� WKDW� WKH� 36&� VKRXOG� IROORZ� LQ� WKH� DEVHQFH� RI� DQ� H[SOLFLWO\�

HQXPHUDWHG�VWDQGDUG�RI�SURRI�LQ�WKH�&3&1�VWDWXWH� )HGHUDO�DGPLQLVWUDWLYH�ODZ�DOVR�SURYLGHV�IXUWKHU�

SHUVXDVLYH� DXWKRULW\� WKDW DJHQFLHV�PXVW� XVH� WKH� ³SUHSRQGHUDQFH´� VWDQGDUG�ZKHQ�ZHLJKLQJ� WKH�

HYLGHQFH�LQ�D�FRQWHVWHG�FDVH��6HH 6WHDGPDQ�Y��6�(�&�������8�6��������±������������LQWHUSUHWLQJ�WKH�

IHGHUDO�$GPLQLVWUDWLYH�3URFHGXUH�$FW��$3$��WR�UHTXLUH�WKH�WUDGLWLRQDO�³SUHSRQGHUDQFH´�WHVW� IRU�

DGMXGLFDWRU\�IDFW�ILQGLQJ��

7KH�:LVFRQVLQ�6WDWH�/HJLVODWXUH�ZDV�FDUHIXO�WR�VSHFLILFDOO\�HQXPHUDWH�ZKHQ�LW�LQWHQGHG�DQ�

DJHQF\�WR�UHO\�XSRQ�D�VWDQGDUG�RWKHU WKDQ�³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�´ ZKLFK�LW�GLG�QRW�GR�

KHUH� 2WKHU�SURYLVLRQV�RI�:LV��6WDW��FK������UHTXLUH�DQ�DJHQF\�WR�UHO\�XSRQ�D�³FOHDU�DQG�FRQYLQFLQJ�

HYLGHQFH´�VWDQGDUG�ZKHQ�OHY\LQJ�WUHEOH�GDPDJHV�DJDLQVW�DQ�DJHQW�RI�D�SXEOLF�XWLOLW\��DQG�ZKHQ�

RUGHULQJ�D�KROGLQJ�FRPSDQ\�WR�WHUPLQDWH�LWV�LQWHUHVW�LQ�D�SXEOLF�XWLOLW\��:LV��6WDW����������������

�����������F���7KHVH�H[FHSWLRQV²DUWLFXODWLQJ�D�KLJKHU�EXUGHQ�RI�SURRI�IRU�DJHQF\�RUGHUV�ZKLFK�

HIIHFWLYHO\�DPRXQW�WR WDNLQJV RI�SURSHUW\²VHUYH�WR�SURYH�WKH�GHIDXOW�UXOH�SURYLGHG�LQ�:LV��$GPLQ��

&RGH� �� +$� �������� WKDW� VWDWH� DJHQFLHV� FRQGXFWLQJ� FRQWHVWHG� FDVH� KHDULQJV� VKDOO� UHO\� RQ� D�

³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH´�VWDQGDUG��,QGHHG��5HVSRQGHQWV�IDLO�WR�SRLQW�WR�D�VLQJOH�H[DPSOH��

LQ�:LVFRQVLQ�RU�DQ\ZKHUH��ZKHUH�D�VWDWH�RU�IHGHUDO�JRYHUQPHQW�DJHQF\�LV�DXWKRUL]HG�WR�UHO\�RQ�D�

³VXEVWDQWLDO�HYLGHQFH´�VWDQGDUG�WR��ILQG�IDFWV�LQ�D�FRQWHVWHG�FDVH�DGMXGLFDWRU\�SURFHHGLQJ��

)LQDOO\��WKH�QRWLRQ�WKDW�WKH�&RPPLVVLRQ�FRXOG�UHO\�XSRQ�D�³VXEVWDQWLDO�HYLGHQFH´�VWDQGDUG�

WR� PDNH� LWV� &3&1� GHWHUPLQDWLRQ� LV� FRQFHSWXDOO\� IODZHG EHFDXVH� LW� ZRXOG� DXWKRUL]H� WKH�

&RPPLVVLRQ�WR�ILQG�³IDFWV´�WKDW�FRXOG�VXSSRUW�³WZR�FRQIOLFWLQJ�YLHZV´�VR�ORQJ�DV�D�³UHDVRQDEOH�

SHUVRQ´�FRXOG�DFFHSW�LW��6HH�5REHUWVRQ�7UDQVS��&R��Y��3XE��6HUY��&RPP¶Q������:LV��G�����������

����1�:��G�����������:LV���������³6XEVWDQWLDO HYLGHQFH LV�QRW�HTXDWHG�ZLWK�SUHSRQGHUDQFH�RI�WKH�

HYLGHQFH�� 7KHUH� PD\� EH� FDVHV� ZKHUH� WZR� FRQIOLFWLQJ� YLHZV� PD\� HDFK� EH� VXVWDLQHG�
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E\ VXEVWDQWLDO HYLGHQFH�´���,I�D�WULDO�MXGJH LQ�D�FLYLO�FDVH JDYH�D�³VXEVWDQWLDO�HYLGHQFH´�LQVWUXFWLRQ�

WR�D�MXU\��LQVWHDG�RI�D�³SUHSRQGHUDQFH´�LQVWUXFWLRQ��WKH\�ZRXOG�VXUHO\�EH�UHYHUVHG��

�� 7KH�36&¶V�XVH�RI�WKH�ZURQJ�HYLGHQWLDU\�VWDQGDUG�LV�QRW�KDUPOHVV�HUURU��

7KH�$SSOLFDQWV��EXW�QRW�WKH�36&� DUJXH�WKDW�HYHQ�LI�WKLV�&RXUW�FRQFOXGHV�WKDW�WKH�36&�HUUHG�

E\�UHGXFLQJ�WKH�$SSOLFDQWV¶�EXUGHQ�RI�SURRI��LW�VKRXOG�QRQHWKHOHVV�DIILUP�WKH�36&¶V�GHFLVLRQ�DV�

³KDUPOHVV�HUURU´�VR�ORQJ�DV�WKLV�&RXUW�ILQGV�VXEVWDQWLDO�HYLGHQFH�LQ�WKH�UHFRUG�WR�VXSSRUW�WKH�36&¶V�

FRQFOXVLRQV���$SSOLFDQWV %U��DW���±����7KLV�HUURU ZDV�QRW�KDUPOHVV��7KH�36&�XVHG�WKH�³VXEVWDQWLDO�

HYLGHQFH´�VWDQGDUG�RI�SURRI�WKURXJKRXW�WKH�)LQDO�'HFLVLRQ�WR�HQGRUVH�WKH�$SSOLFDQWV¶�SRVLWLRQV�

DQG�UHMHFW�WHVWLPRQ\�RIIHUHG�E\�LWV�RZQ�36&�6WDII�DQG�E\�'$/&�::)�DQG�RWKHU�,QWHUYHQRUV��6HH��

H�J���'RF������)LQDO�'HFLVLRQ��DW�������±������������������±��������7KLV�UHOLHYHG�$SSOLFDQWV�IURP�

WKHLU� OHJDO�EXUGHQ� WR�GHPRQVWUDWH� WKDW� WKH\�DUH�HQWLWOHG� WR�D�&3&1�E\�D�³SUHSRQGHUDQFH�RI� WKH�

HYLGHQFH´�DQG�HIIHFWLYHO\�VKLIWHG�WKH�EXUGHQ�RI�SHUVXDVLRQ�WR�6WDII�DQG�,QWHUYHQRUV WR�SURYH�WKDW�

WKH\�DUH�QRW�

2QH�FRQFUHWH�H[DPSOH�KHOSV�LOOXVWUDWH�WKH�SRLQW��'$/&�::)¶V�2SHQLQJ�%ULHI�GHVFULEHG�

WKH� VLJQLILFDQW� WHVWLPRQ\� LQ� WKLV� FDVH²IURP� DOO� VLGHV²DERXW� WKH� LPSDFW� RI� DGGLWLRQDO� VRODU�

JHQHUDWLRQ�RQ�WKH�FRQWLQXHG�HFRQRPLF�YLDELOLW\�RI�WKH�&+&�OLQH���'$/&�::)�%U��DW��±�� 7KH�

$SSOLFDQWV¶ FDVH�IRU� WKH�&+&�OLQH�DVVXPHG RQO\�RQH�VPDOO�����0:��VRODU�DUUD\ LQ�:LVFRQVLQ��

'RF�������DW�����ZKLFK�WKH�36&�6WDII��'$/&�::)�DQG�RWKHU�,QWHUYHQRUV�WHVWLILHG�ZDV�XQUHDOLVWLF�

EHFDXVH��DW�WKH�WLPH�RI�WKH�KHDULQJ��DW�OHDVW�����0:�RI�VRODU�ZHUH�DOUHDG\�DSSURYHG�E\�WKH�36&�RU�

LQ�WKH�ODWH�VWDJHV�RI�DSSURYDO��ZLWK DQ�DGGLWLRQDO�������0:�RI�:LVFRQVLQ�EDVHG�VRODU�LQ�0,62¶V

DFWLYH�VWXG\�VWDJH��,G� DW���±����7R�WHVW�WKH�LPSDFW�RI�WKLV�QHZ�:LVFRQVLQ�VRODU�JHQHUDWLRQ�RQ WKH�

SUHVXPHG�³EHQHILWV´�RI�WKH�&+&�OLQH��WKH�36&�6WDII�UH�UDQ�$SSOLFDQWV¶�PRGHO�ZLWK�WKH�ILUVW�����

0:� RI� VRODU� SURMHFWV� WKDW� KDG� DOUHDG\� EHHQ� DSSURYHG� E\� WKH� 36&�� :KHQ� WKDW VRODU� HQHUJ\�
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JHQHUDWLRQ�ZDV�DGGHG��WKH�SURMHFWHG�HFRQRPLF�EHQHILWV�RI�WKH�&+&�SURMHFW�SOXQJHG�E\�KXQGUHGV�

RI�PLOOLRQV�RI�GROODUV�� �'RF�������DW���±����

$SSO\LQJ� WKH� IODZHG� DQG� OHQLHQW� ³VXEVWDQWLDO� HYLGHQFH´� VWDQGDUG�� WKH� )LQDO� 'HFLVLRQ�

GLVPLVVHG�6WDII¶V�FRQFHUQV��VWDWLQJ�WKDW�6WDII�³GLG�QRW�SURYLGH�D�FRQFOXVLYH�EDVLV�WR�ILQG�WKDW�WKH�

SURMHFW�VKRXOG�EH�GHOD\HG�´��'RF���� DW���������%XW�WKH�&RPPLVVLRQ�VKRXOG�QRW�KDYH�UHTXLUHG�WKH�

36&�6WDII�WR�SURYLGH�D�³FRQFOXVLYH�EDVLV´�IRU�UHMHFWLRQ�ZKHQ�LW�LV�WKH�&3&1�$SSOLFDQWV ZKR EHDU�

WKH�XQVKLIWLQJ�EXUGHQ�RI�SHUVXDVLRQ� LQ� WKLV�FDVH��6HH�9LOODJH�RI�0HQRPRQHH�)DOOV�Y��:LVFRQVLQ�

'HS
W�RI�1DW��5HV�������:LV���G���������������1�:��G���� �&W��$SS���������³WKH 9LOODJH��QRW�WKH�

'15��ZDV�WKH�DSSOLFDQW��RU�PRYLQJ�SDUW\��LQ�WKHVH�SURFHHGLQJV�DQG�ERUH�WKH�EXUGHQ�RI�SURRI´���

7KH�GLVSDULW\� EHWZHHQ� WKH� VRODU� DVVXPSWLRQV� LQ�$SSOLFDQWV¶� FRVW�EHQHILW�PRGHO� DQG� WKH�

FXUUHQW�SDFH�RI�VRODU�HQHUJ\�GHYHORSPHQW�LQ�:LVFRQVLQ�LV�EHFRPLQJ HYHQ�JUHDWHU�DQG�PRUH�HYLGHQW��

2Q�0D\�����������IRU�H[DPSOH��$OOLDQW�(QHUJ\�ILOHG�DQ�$SSOLFDWLRQ�ZLWK�WKH�36&�IRU�DSSURYDO�WR�

FRQVWUXFW�RU�DFTXLUH�VL[�DGGLWLRQDO�:LVFRQVLQ�EDVHG�VRODU�HQHUJ\�JHQHUDWLQJ�SODQWV� WRWDOLQJ�����

0:�RI�QHZ�VRODU�FDSDFLW\�� :KHQ�DGGHG�WR�WKH���� 0:�RI�VRODU�SUHYLRXVO\�LGHQWLILHG�E\�WKH�36&�

6WDII�� WKLV� PHDQV� WKDW� WKHUH� DUH� QRZ� PRUH� WKDQ� ������ 0:� RI� VRODU� SURMHFWV� XQGHU� DFWLYH�

GHYHORSPHQW� LQ�:LVFRQVLQ�WKDW�DUH�QRW�UHIOHFWHG� LQ�$SSOLFDQWV¶�FRVW�EHQHILW�PRGHO� IRU� WKH�&+&�

� 7KH�$SSOLFDQWV GR�QRW�GHQ\� WKH�H[LVWHQFH�RI� WKHVH�QHZ�:LVFRQVLQ�EDVHG�VRODU�SURMHFWV�RU�GLVSXWH� WKH�
DFFXUDF\�RI�WKH�36&�6WDII¶V�FDOFXODWLRQV��,QVWHDG��WKH�$SSOLFDQWV DUJXH�WKDW�6WDII�VKRXOG�DOVR�KDYH�LQFOXGHG�
DGGLWLRQDO�ZLQG�SURMHFWV� LQ�DUHDV� WR� WKH�ZHVW�RI�:LVFRQVLQ�³WKDW�DUH� MXVW�DV� IDU� �RU� IDUWKHU�DORQJ�� LQ� WKH�
SURFHVV�RI�JHWWLQJ�LQWHUFRQQHFWHG�WR�WKH�JULG�´��$SSOLFDQWV %U��DW�����6LGHVWHSSLQJ�WKH�TXHVWLRQ�RI�ZKHWKHU�
LW�ZDV�36&�6WDII¶V MRE�WR�IL[�$SSOLFDQWV¶ PRGHO��WKLV�H[FKDQJH�FRQILUPV�WKDW�$SSOLFDQWV¶ PRGHOLQJ�RI�WKH�
&+&�SURMHFW�LV�VLJQLILFDQWO\�RXW�RI�GDWH�DQG�QR�ORQJHU�UHIOHFWV�WKH�DFWXDO�FRQGLWLRQV�RQ�WKH�JURXQG²HLWKHU�
LQ�:LVFRQVLQ�RU�WR�WKH�ZHVW��

� 6HH�36&:�'RFNHW������&(������$SSOLFDWLRQ�RI�:LVFRQVLQ�3RZHU�DQG�/LJKW�&RPSDQ\�IRU�D�&HUWLILFDWH�
RI�$XWKRULW\�IRU�$FTXLVLWLRQ��&RQVWUXFWLRQ�� ,QVWDOODWLRQ��DQG�2SHUDWLRQ�RI�6L[�6RODU�(OHFWULF�*HQHUDWLRQ�
)DFLOLWLHV�LQ�:LVFRQVLQ��7KH�&RXUW�FDQ�WDNH�MXGLFLDO�QRWLFH�RI�WKLV�SURSRVDO�DV�DQ�RIILFLDO�UHFRUG�RI�WKH�36&�
:LV��6WDW����������� 7RZQ�RI�+ROODQG�Y��36&:�������:,�$SS����������Q��������:LV��G����������1�:��G�
����
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SURMHFW���'RF�������DW���±����'RF�����DW����� 7KH�IRUHJRLQJ�H[DPSOH²RQO\�RQH�RI�PDQ\�LQVWDQFHV�

LQ� ZKLFK� WKH� 36&� XVHG� WKH� ³VXEVWDQWLDO� HYLGHQFH´� VWDQGDUG� WR ORZHU� WKH� EDU� IRU� WKH &3&1�

$SSOLFDQWV¶� HYLGHQFH²KLJKOLJKWV� KRZ� WKH� 36&¶V� IDLOXUH� WR� DSSO\� WKH� DSSURSULDWH� HYLGHQWLDU\�

VWDQGDUG�LV�D�JUDYH�SURFHGXUDO�HUURU IRU�ZKLFK�WKH�VROXWLRQ�LV�UHYHUVDO�DQG�UHPDQG� :LV��6WDW�����

����������� ������������ VHH�'DQLHO� %OLQND�� ,QWURGXFWLRQ�� EXUGHQV� RI� SURRI�� ��:LV�� 3UDF���:LV��

(YLGHQFH�����������WK�HG���������³>D@VVLJQPHQW�RI�WKH�EXUGHQV�RI�SURRI�WR�D�SDUW\�RQ�D�VXEVWDQWLYH�

LVVXH� LV� D� FULWLFDO� GHFLVLRQ´��� 7KH� &RXUW� VKRXOG� UHYHUVH� DQG� UHPDQG� WKLV� ³PDWHULDO� HUURU� LQ�

SURFHGXUH´�SXUVXDQW�WR�:LV��6WDW���������������

&� 7KH�36&�9LRODWHG�:(3$�E\�'HILQLQJ�DQ�,PSHUPLVVLEO\�1DUURZ�³3XUSRVH�DQG�
1HHG´� IRU� WKH� &+&� +LJK�9ROWDJH� 7UDQVPLVVLRQ� /LQH� WKDW� )RUHFORVHG�
&RQVLGHUDWLRQ� RI� 5HDVRQDEOH� /HVV� (QYLURQPHQWDOO\� +DUPIXO� DQG� 0RUH�
(FRQRPLFDO�$OWHUQDWLYH�7UDQVPLVVLRQ�6ROXWLRQV��

7KH�:LVFRQVLQ�(QYLURQPHQWDO�3ROLF\�$FW��:(3$��LV�GHVLJQHG�WR�HQFRXUDJH�VWDWH�DJHQFLHV�

WR� PDNH� EHWWHU�� VPDUWHU�� DQG�PRUH HQYLURQPHQWDOO\� SURWHFWLYH GHFLVLRQV� E\� UHTXLULQJ WKHP WR�

³>V@WXG\��GHYHORS��DQG�GHVFULEH�DSSURSULDWH�DOWHUQDWLYHV´�EHIRUH�JUDQWLQJ�D�SHUPLW�RU�OLFHQVH�IRU�D�

PDMRU SURMHFW WKDW�ZRXOG�KDUP�WKH�HQYLURQPHQW��:LV��6WDW���������:LVFRQVLQ
V�(QYWO��'HFDGH��,QF��

Y��3XE��6HUY��&RPP
Q�����:LV���G���������������1�:��G������������������KROGLQJ�PRGLILHG�E\�

6WDWH�H[�UHO� 7RZQ�RI�'HODYDQ�Y��&LUFXLW�&RXUW�IRU�:DOZRUWK�&W\�������:LV���G����������1�:��G�

���� ������� 7KH�5HVSRQGHQWV¶� VWUHWFK� WKH� IDFWV� E\� DUJXLQJ� WKDW� WKH�36& FRQGXFWHG� D� ³UREXVW´

:(3$�DQDO\VLV�WKDW�³DGHTXDWHO\�HYDOXDWHG´�DOWHUQDWLYHV�WR�WKH�&+&�WUDQVPLVVLRQ�OLQH���36&�%U��

DW�����$SSOLFDQWV %U��DW�����%XW�WKDW�LV�QRW�ZKDW�UHDOO\�KDSSHQHG��,QVWHDG�RI�LQGHSHQGHQWO\�VWXG\LQJ�

ϲ 7KLV�LV�MXVW�WKH�WLS�RI�WKH�LFHEHUJ�IRU�:LVFRQVLQ�EDVHG�VRODU�GHYHORSPHQW��$W�WKH�WLPH�RI�WKH�FRQWHVWHG�FDVH�
KHDULQJ�RQ�WKH�&+&�OLQH��WKHUH�ZHUH�������0:�RI�:LVFRQVLQ�EDVHG�VRODU�SURMHFWV�XQGHU�UHYLHZ�LQ�0,62¶V�
LQWHUFRQQHFWLRQ�TXHXH�� �'RF�������DW���±��� 7KLV�RQJRLQJ�³VRODU�ERRP´�KLJKOLJKWV� WKH�XUJHQF\�RI� WKH�
SUREOHPV�FDXVHG�E\�WKH�&RPPLVVLRQ¶V�GHFLVLRQ�WR�UHOLHYH�$SSOLFDQWV�IURP�WKH�QHHG�WR�SURYH�WKHLU�FDVH�E\�
D�³SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�´�
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D�UDQJH�RI�³DSSURSULDWH�DOWHUQDWLYHV�´ WKH�36& VLPSO\�DGRSWHG��DV�LWV�RZQ� WKH�$SSOLFDQWV¶�IODZHG�

DQDO\VLV� WKDW�HIIHFWLYHO\�SUHGHWHUPLQHG� WKH�UHVXOW�RI�FKRRVLQJ� WKHLU RZQ�KLJKO\�SURILWDEOH KLJK�

YROWDJH�WUDQVPLVVLRQ�OLQH� 7KH�36&�IDLOHG�WR�FRQVLGHU�ZKHWKHU�DQ�DSSURSULDWHO\�GHVLJQHG SRUWIROLR�

RI�DOWHUQDWLYH�WUDQVPLVVLRQ�VROXWLRQV �$76�²LQFOXGLQJ�EDWWHU\�VWRUDJH��VRODU�HQHUJ\�JHQHUDWLRQ��

HQHUJ\�HIILFLHQF\��DQG�XSJUDGLQJ�H[LVWLQJ�WUDQVPLVVLRQ�OLQHV²FRXOG�KHOS�DYRLG�WKH�QHHG�IRU�WKH�

SURSRVHG� PRUH� FRVWO\� QHZ� KLJK�YROWDJH� WUDQVPLVVLRQ� OLQH FXWWLQJ� D� ZLGH� VZDWK� WKURXJK�

:LVFRQVLQ¶V� 'ULIWOHVV� $UHD VFHQLF� ODQGVFDSH� DQG� FRPPXQLWLHV�� 7KLV� FRQVWULFWHG� DQG� IODZHG

DSSURDFK� YLRODWHG� WKH� 36&¶V� GXW\� WR LQGHSHQGHQWO\� ³VWXG\�� GHYHORS�� DQG� GHVFULEH� DSSURSULDWH�

DOWHUQDWLYHV´�DV� UHTXLUHG�E\� ODZ��:LV��6WDW�������������H���7KH�&RXUW� VKRXOG� UHYHUVH� WKH�36&¶V�

HUURQHRXV� LQWHUSUHWDWLRQ� DQG� PLVDSSOLFDWLRQ� RI� :(3$¶V� UHTXLUHPHQWV DQG� UHPDQG� WKH� )LQDO�

(QYLURQPHQWDO� ,PSDFW�6WDWHPHQW��)(,6� EHFDXVH�LW�ZDV�IDWDOO\� IODZHG�DV�D�PDWWHU�RI�ODZ��:LV��

6WDW�������������������

�� 7KH�36&�DEGLFDWHG�LWV�VWDWXWRU\�UHVSRQVLELOLWLHV E\�SDUURWLQJ�WKH�$SSOLFDQWV¶
QDUURZ� DQG� VHOI�LQWHUHVWHG� ³SXUSRVH� DQG� QHHG´� IRU� WKH� &+&� SURMHFW� WKDW�
IRUHFORVHG�IXOO�DQG�IDLU�FRQVLGHUDWLRQ�RI�VRODU�JHQHUDWLRQ��HQHUJ\�VWRUDJH��DQG�
RWKHU�QRQ�ZLUHV�DOWHUQDWLYHV��

$V�H[SODLQHG�LQ�'$/&�::)¶V�2SHQLQJ�%ULHI��DW���±�����DQ�DJHQF\¶V�GHWHUPLQDWLRQ�RI�

WKH�³SXUSRVH�DQG�QHHG´�IRU�D�SURSRVHG�SURMHFW�LV�D�YLWDO�ILUVW�VWHS�LQ�WKH�:(3$�DQDO\VLV�EHFDXVH�LW�

GHILQHV�WKH�VFRSH�RI�DOWHUQDWLYHV�WKDW�PXVW�EH�FRQVLGHUHG��7KH�DJHQF\PXVW HQVXUH�WKDW�WKH�³SXUSRVH�

DQG�QHHG´�LV�GHILQHG�EURDGO\�HQRXJK�VR�WKDW�UHDVRQDEOH�DOWHUQDWLYHV�DUH�QRW�IRUHFORVHG�DW�WKH�RXWVHW��

6LPPRQV�Y��8�6��$UP\�&RUSV�RI�(QJLQHHUV������)��G������������WK�&LU��������

7KH�WUDQVPLVVLRQ�FRPSDQ\�$SSOLFDQWV�DUJXH�WKDW�WKH ³SXUSRVH�DQG�QHHG´ WKDW�WKH\�GHILQHG�

IRU�WKH &+&�SURMHFW�ZDV ³EURDG�HQRXJK�WR�DOORZ�FRQVLGHUDWLRQ�RI�VHYHUDO�DOWHUQDWLYHV´�LQFOXGLQJ�

YDULRXV�FRPELQDWLRQV�RI�HQHUJ\�HIILFLHQF\��GHPDQG�UHVSRQVH��VRODU�JHQHUDWLRQ��DQG�ORZHU�YROWDJH�

WUDQVPLVVLRQ�OLQHV���$SSOLFDQWV %U��DW�����1RW VR��,Q�UHDOLW\��WKH�$SSOLFDQWV�GHILQHG�WKH�SXUSRVH�RI�
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WKH�&+&�SURMHFW�VR�QDUURZO\�WKDW�LW�HOLPLQDWHG IURP�VHULRXV�FRQVLGHUDWLRQ�DQ\�DOWHUQDWLYHV�WKDW�GLG�

QRW�³GLUHFWO\� OLQN´� ,RZD�DQG�:LVFRQVLQ²LQ�RWKHU�ZRUGV��DQ\WKLQJ� WKDW�ZDV�QRW�D�KLJK�YROWDJH�

WUDQVPLVVLRQ�OLQH�

%\� GHILQLWLRQ�� QRQ�WUDQVPLVVLRQ� DOWHUQDWLYHV� VXFK� DV� HQHUJ\� HIILFLHQF\�� GHPDQG�
UHVSRQVH�� DQG� UHQHZDEOH� RU� FRQYHQWLRQDO� JHQHUDWLRQ�ZRXOG� QRW� GLUHFWO\� OLQN� WKH�
KLJK�YROWDJH� WUDQVPLVVLRQ� V\VWHPV� LQ� ,RZD� DQG� :LVFRQVLQ�� $V� D� UHVXOW�� WKHVH�
RSWLRQV� ZRXOG� KDYH� OLWWOH� LPSDFW� RQ� SRZHU� WUDQVIHU� FDSDELOLW\� RU� WUDQVPLVVLRQ�
FRQJHVWLRQ�� DQG�ZRXOG�GR� OLWWOH� �LI� DQ\WKLQJ�� WR� IDFLOLWDWH� WKH� LPSRUW�RI� ORZ�FRVW�
HQHUJ\�LQWR�:LVFRQVLQ�

'RF�������$SSOLFDWLRQ�DW�����HPSKDVLV�DGGHG�� ,Q�VKRUW��WKH�$SSOLFDQWV�DQG�WKH�36&�LPSHUPLVVLEO\�

³GHILQHG�DZD\´�PHDQLQJIXO�DOWHUQDWLYHV�

'$/&�::)¶V KLJKO\�TXDOLILHG� WHDP� RI� HQHUJ\� H[SHUWV� WHVWLILHG� WKDW� WKH� $SSOLFDQWV¶�

XQUHDVRQDEO\�QDUURZ�IRFXV�RQ�WKH SXUSRUWHG QHHG�IRU�D�³GLUHFW�OLQN´ EHWZHHQ�,RZD�DQG�:LVFRQVLQ�

IRUHFORVHG�UHDVRQDEOH�FRQVLGHUDWLRQ�RI�EDWWHU\ VWRUDJH��VRODU�HQHUJ\�JHQHUDWLRQ��HQHUJ\�HIILFLHQF\�

DQG�RWKHU�DOWHUQDWLYH�WUDQVPLVVLRQ�VROXWLRQV��$76� WKDW�FDQ�UHGXFH�FRQJHVWLRQ DQG�LQFUHDVH�WUDQVIHU�

FDSDFLW\�RQ�WKH�WUDQVPLVVLRQ�V\VWHP�ZLWKRXW�FUHDWLQJ�D�QHZ ³GLUHFW�OLQN´�EHWZHHQ�WZR�HQGSRLQWV��

�'RF�������DW���±����'$/&�::)�H[SHUW�ZLWQHVV�.HULQLD�&XVLFN WHVWLILHG KRZ $76�WHFKQRORJLHV�

FDQ�EH�GHSOR\HG�LQ�FRPELQDWLRQ�WR�SURYLGH�FRQJHVWLRQ�UHOLHI�E\�KHOSLQJ�WR�³IODWWHQ�RXW´�WKH�SHDNV�

WKDW�FDXVH�ERWWOHQHFNV�RQ�WKH�H[LVWLQJ�WUDQVPLVVLRQ�QHWZRUN��

6SHDNLQJ�LQ�EURDG�WHUPV��WKH�WUDQVPLVVLRQ�V\VWHP�LV�VL]HG�WR�DFFRPPRGDWH�D�SHDN��
VLPLODU�WR�WKH�UHVW�RI�WKH�HOHFWULF�V\VWHP��«�8VLQJ�WHFKQRORJLHV�VXFK�DV�VRODU��WKDW�
JHQHUDWH� HOHFWULFLW\� RQ� SHDN�� SODFHG� VWUDWHJLFDOO\� RQ� H[LVWLQJ� ORZHU� YROWDJH�
WUDQVPLVVLRQ�OLQHV�WR�UHGXFH�FRQJHVWLRQ�ZKHUH�LW�LV�RFFXUULQJ��ZLOO�IODWWHQ�RXW�WKH�
SHDN��$� ORZHU� YROWDJH� WUDQVPLVVLRQ� OLQH� RXWILWWHG�ZLWK� WHFKQRORJLHV� GHVLJQHG� WR�
VWUDWHJLFDOO\� UHGXFH� WKH� SHDN� PD\� EH� DEOH� WR� ³NHHS� XS´� ZLWK� KLJKHU� YROWDJH�

� '$/&�::)�SUHVHQWHG�H[SHUW�WHVWLPRQ\�IURP�D�WHDP�RI�IRXU�KLJKO\�TXDOLILHG�HQHUJ\�LQGXVWU\�H[SHUWV��
LQFOXGLQJ� -RQ� :HOOLQJKRII�� WKH� ORQJHVW�VHUYLQJ� &KDLU� RI� WKH� )HGHUDO� (QHUJ\� 5HJXODWRU\� &RPPLVVLRQ�
�)(5&���'RF������� 5DR�.RQLGHQD��D�IRUPHU�3ULQFLSDO�$GYLVRU�DW�0,62�DQG�H[SHUW�LQ�WKH�DUHDV�RI�HQHUJ\�
VWRUDJH�DQG�WUDQVPLVVLRQ�SODQQLQJ��'RF������� .HULQLD�&XVLFN��DQ�HQHUJ\�VWRUDJH�EXVLQHVV�DQG�WHFKQRORJ\�
OHDGHU�DQG�&R�)RXQGHU�RI�WKH�&HQWHU IRU�5HQHZDEOHV�,QWHJUDWLRQ��'RF��������DQG�0LKLU�'HVX��DQ�HQHUJ\�
V\VWHPV�PRGHOHU��'RF�������
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WUDQVPLVVLRQ�OLQHV�WKDW�LW�LV�FRQQHFWHG�WR��%\�XVLQJ�WHFKQRORJLHV�LQ�FRPELQDWLRQ�WR�
UHGXFH� WKH� ORDG� ORFDOO\�� WKH� ORZHU�YROWDJH� WUDQVPLVVLRQ� OLQH�PD\�QR� ORQJHU�EH� D�
ERWWOHQHFN��:LWKRXW�ERWWOHQHFNV��WKH�FKHDSHVW�JHQHUDWLRQ�DVVHWV�FDQ�EH�GLVSDWFKHG�

'RF�������DW�����%\�DQDORJ\��LQVWHDG�RI�EXLOGLQJ�DQ�HQWLUHO\�QHZ�KLJKZD\��RU�WUDQVPLVVLRQ�OLQH���

WUDQVSRUWDWLRQ�SODQQHUV� �RU JULG�RSHUDWRUV�� FDQ� DOVR� UHOLHYH� FRQJHVWLRQ�E\�HQFRXUDJLQJ� FDUV� �RU�

HOHFWURQV��WR�WUDYHO�DW�WLPHV�WKDW�DYRLG�UXVK�KRXU�WUDIILF��'$/&�::)¶V�H[SHUW�WHVWLPRQ\�LQFOXGHG�

PDQ\�RWKHU�H[DPSOHV�RI�UHDO�ZRUOG�³YLUWXDO�WUDQVPLVVLRQ�OLQH´�SURMHFWV�WKDW�XVH�VWUDWHJLFDOO\�SODFHG�

HQHUJ\�VWRUDJH�IDFLOLWLHV�WR�DXJPHQW�H[LVWLQJ�WUDQVPLVVLRQ�E\�UHOLHYLQJ�FRQJHVWLRQ�DQG�HQKDQFLQJ�

UHOLDELOLW\���'RF�������DW���±��� 7KHVH�SURMHFWV�DUH�QRW�WKHRUHWLFDO��7KH\�DUH�KDSSHQLQJ�WRGD\��DOO�

DURXQG�WKH�8�6��DQG�WKH�ZRUOG¶V�HOHFWULFLW\�V\VWHPV��,Q�WKLV�FDVH� KRZHYHU��WKH\�QHYHU�UHFHLYHG�WKH�

HYDOXDWLRQ�DQG�FRQVLGHUDWLRQ�WKDW�:(3$�DQG�WKH�:LVFRQVLQ�(QHUJ\�3ULRULWLHV�/DZ� UHTXLUH��

7KH $SSOLFDQWV¶�SODQQLQJ�SURFHVV ZDV�GHVLJQHG�VR�WKDW HQHUJ\�VWRUDJH��VRODU�JHQHUDWLRQ��

DQG�RWKHU QRQ�ZLUHV�VROXWLRQV ZRXOG�IDLO��7KH\ QHYHU�KDG�D�FKDQFH��,QVWHDG�RI�DWWHPSWLQJ�WR�GHVLJQ�

DQ�DOWHUQDWLYH�WKDW�FRXOG�³PLPLF�WKH�EHQHILWV´�RI�WKH�&+&�3URMHFW� WKH�$SSOLFDQWV¶�SODQQHUV�H[SODLQ�

WKDW�WKH\�³WRRN�D�GLIIHUHQW�WDFN�´��'RF������DW������ 7KHLU�³WDFN´�ZDV�WR�WKURZ�D�IHZ�PLVFHOODQHRXV�

WHFKQRORJLHV�LQWR�ZKDW�WKH\�GHHPHG�D�³QRQ�WUDQVPLVVLRQ�DOWHUQDWLYH´��17$�²ZLWKRXW�DQ\�UHJDUG�

WR� WKHLU� DELOLW\� WR� UHOLHYH� WUDQVPLVVLRQ� FRQJHVWLRQ²XQWLO� WKDW� EXFNHW� ZDV� ³URXJKO\� WKH� VDPH�

UDWHSD\HU�FRVW�WR�:LVFRQVLQ�DV�WKH�3URMHFW�´��,G���'RF�������DW����� 7KH�$SSOLFDQWV�WKHQ�VXPPDULO\�

� 1R� SDUW\� GLVSXWHG�0V��&XVLFN¶V� WHVWLPRQ\� WKDW� HQHUJ\� VWRUDJH� DQG� RWKHU� QRQ�ZLUHV� WHFKQRORJLHV� FDQ
UHOLHYH� WUDQVPLVVLRQ� FRQJHVWLRQ� LQ� WKLV� PDQQHU�� ,QGHHG�� 0,62� DQG� $PHULFDQ� 7UDQVPLVVLRQ� &RPSDQ\�
�$7&���RQH�RI�WKH�$SSOLFDQWV�IRU�WKH�&3&1� DUH�ERWK�SDUWLFLSDWLQJ�LQ�)(5&�SURFHHGLQJV�UHJDUGLQJ�WKH�XVH�
RI�HQHUJ\�VWRUDJH�DV�D�WUDQVPLVVLRQ�DVVHW��)(5&�'RFNHW�(5�������������DQG�$7&�LV�FXUUHQWO\�GHYHORSLQJ�D�
GLIIHUHQW�EDWWHU\�VWRUDJH�SURMHFW�WR�SURYLGH�WUDQVPLVVLRQ�VHUYLFHV�RQ�LWV�:LVFRQVLQ�WUDQVPLVVLRQ�QHWZRUN��
�'RF������DW���
� 'RF������LV�WKH�$SSOLFDQWV¶�³3ODQQLQJ�$QDO\VLV�'RFXPHQW�´�DWWDFKHG�DV�([KLELW�'�WR�WKH�$SSOLFDWLRQ��
ZKLFK GHVFULEHV�KRZ�$SSOLFDQWV�GHYHORSHG�DQG�HYDOXDWHG�SURMHFW�DOWHUQDWLYHV��
�� 7KH�$SSOLFDQWV¶�17$�FRQVLVWV�RI�D�PL[�RI�ORFDO�HQHUJ\�HIILFLHQF\��GHPDQG�UHVSRQVH��UHVLGHQWLDO�VRODU�
IDFLOLWLHV��DQG�D ���0: XWLOLW\�VFDOH�VRODU�SODQW FRPSDUHG�WR�WKH�������0:�RI�VRODU�QRZ�EHLQJ�GHYHORSHG�
LQ�:LVFRQVLQ� ,W�LV�GHVFULEHG�LQ�WKH�)(,6�DW�6HFWLRQ��������'RF��������)(,6�DW����
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GLVPLVVHG�WKLV�VWUDZPDQ�DOWHUQDWLYH�EHFDXVH�LW�³GRHV�QRW�LQYROYH�WKH�FRQVWUXFWLRQ�RI�DQ\�DGGLWLRQDO�

WUDQVPLVVLRQ�IDFLOLWLHV�´��'RF�������$SSOLFDWLRQ�DW�����

$PHULFDQ�7UDQVPLVVLRQ�&RPSDQ\ �$7&��DVVLJQHG�WKHLU�OHDG�SODQQHU��7RP�'DJHQDLV��ZLWK�

UHVSRQVLELOLW\�WR�GHVLJQ�WKLV�VWUDZPDQ ³17$´�WR�LQFOXGH�LQ�$7&¶V $SSOLFDWLRQ�WR�WKH�36&�IRU�WKH�

&+&�SURMHFW��0U��'DJHQDLV�DGPLWWHG�RQ�FURVV�H[DPLQDWLRQ�� ���� WKDW�KH�KDG�QR�H[SHULHQFH�ZLWK�

HQHUJ\�VWRUDJH�DQG�GLG�QRW�FRQVLGHU�KLPVHOI�WR�EH�DQ�H[SHUW�LQ�QRQ�ZLUHV�WUDQVPLVVLRQ�WHFKQRORJLHV��

DQG�����WKDW�KH�UXOHG�RXW�WKH�SRWHQWLDO�UROH�RI�HQHUJ\�VWRUDJH�IURP�WKH�RXWVHW��ZLWKRXW�DQ\�VXSSRUWLQJ�

DQDO\VLV��GRFXPHQWDWLRQ��RU�FRQVXOWDWLRQ�ZLWK�DFWXDO�HQHUJ\�VWRUDJH�H[SHUWV���'RF�����DW����±����

'RF�������DW���±������� :KHQ�DVNHG�RQ�FURVV�H[DPLQDWLRQ�ZKHWKHU�KH�FRXOG�³SRLQW�WR�DQ\ZKHUH�

LQ�WKH�UHFRUG�ZKHUH�DQ\RQH�KDV�FDOFXODWHG�WKH�DPRXQW�RI�VWRUDJH�QHFHVVDU\�WR�PLPLF�WKH�SURMHFW�´�

0U��'DJHQDLV DQVZHUHG�VLPSO\��³1R�´��'RF�����DW������OLQHV��±����

7KH�$SSOLFDQWV�DUJXH��ZLWKRXW� VXSSRUW� WKDW� WKH�36&�QRQHWKHOHVV�³DGHTXDWHO\�HYDOXDWHG�

3URMHFW�DOWHUQDWLYHV�´��$SSOLFDQWV %U��DW���� /HW¶V�EH�FOHDU��WKH�36&¶V�)LQDO�(QYLURQPHQWDO�,PSDFW�

6WDWHPHQW��)(,6��VLPSO\�UHVWDWHV�ZKDW�WKH�$SSOLFDQWV�GLG�WR�VWXG\��DQG�UXOH�RXW��DOWHUQDWLYHV��7KH�

)(,6 GRHV�QRW�LQGHSHQGHQWO\�³>V@WXG\��GHYHORS��DQG�GHVFULEH�DSSURSULDWH�DOWHUQDWLYHV´�DV�WKH�ODZ�

UHTXLUHV�� :LV�� 6WDW�� �� ��������H�� ,QGHHG�� WKH� VLQJOH� ³QRQ�WUDQVPLVVLRQ� V\VWHP� DOWHUQDWLYH´

GHVFULEHG� LQ� WKH�)(,6 LV� WKH�VDPH�³GRRPHG�WR� IDLO´�VWUDZPDQ�WKDW�$SSOLFDQWV� LQFOXGHG� LQ� WKHLU�

$SSOLFDWLRQ���'RF��������)(,6�&K�������� 'HVSLWH�WKH�FRQVLGHUDEOH�WHVWLPRQ\�DERXW�WKH�SRWHQWLDO�

IRU�EDWWHU\�VWRUDJH��VRODU�HQHUJ\�JHQHUDWLRQ��HQHUJ\�HIILFLHQF\��OLQH�XSJUDGHV� DQG�RWKHU�ZD\V�WR�

�� $SSOLFDQWV�VXEVHTXHQWO\�KLUHG�4XDQWD��D�FRQVXOWLQJ�ILUP� WR�GHYHORS�DGGLWLRQDO�17$V��LQFOXGLQJ�RQH�WKDW�
LQFRUSRUDWHG�HQHUJ\�VWRUDJH��%XW�WKLV�³VXSSOHPHQWDO�17$´�ZDV�GRRPHG�IURP�WKH�VWDUW�EHFDXVH�LW�FRXOG�QRW�
PHHW�WKH�QDUURZ�³SXUSRVH�DQG�QHHG´�RI�WKH�&+&�OLQH�SURMHFW��,QVWHDG��WKH�$SSOLFDQWV¶�ZLWQHVV�'U��&KDR�
DGPLWWHG� LQ�KLV� WHVWLPRQ\� WKDW� ³4XDQWD�GLG�QRW�GHVLJQ� WKH� VXSSOHPHQWDO�17$� �� �� �� WR�SURYLGH� WKH� VDPH�
EHQHILWV� >DV� WKH@� 3URMHFW�´� �'RF�� ����� DW� ��� 7KHUH� VLPSO\� ZDV� QHYHU� DQ� DSSOHV�WR�DSSOHV� FRPSDULVRQ��
$SSOLFDQWV¶� IODZHG� 17$� SURFHVV� DQG� GLVPLVVDO� RI� HQHUJ\� VWRUDJH� DUH GHVFULEHG� LQ� PRUH� GHWDLO� LQ�
'$/&�::)¶V�RSHQLQJ EULHI�DW��±����
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RIIVHW�RU�GHIHU�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQHV��WKH�)(,6�LV�FRPSOHWHO\�VLOHQW�RQ�HQHUJ\�VWRUDJH DQG�

FRQVLGHUV�RQO\�WKH����PHJDZDWWV�RI�VRODU�HQHUJ\�WKDW�WKH�$SSOLFDQWV�PRGHOHG��DV�RSSRVHG�WR�WKH�

PRUH� WKDQ�������PHJDZDWWV�QRZ�XQGHU�GHYHORSPHQW� DQG� WKH�������PHJDZDWWV�RI� VRODU� HQHUJ\�

JHQHUDWLRQ�LQ�0,62¶V WUDQVPLVVLRQ�TXHXH DW�WKH�WLPH�WKH�36&�SUHSDUHG�WKH�)(,6��,W�GRHV�QRW�HYHQ�

DFNQRZOHGJH� WKH� SRWHQWLDO� IRU� EDWWHULHV� WR� SURYLGH� WUDQVPLVVLRQ� VHUYLFHV�� PXFK� OHVV� ³VWXG\��

GHYHORS�� RU� GHVFULEH´� D� VWRUDJH�EDVHG� DOWHUQDWLYH� WKDW� FRXOG� SRWHQWLDOO\� DYRLG� WKH� QHHG� IRU� WKH�

SURMHFW��7KH�ZRUGV�³EDWWHU\´�RU�³HQHUJ\�VWRUDJH´�GR�QRW�DSSHDU�HYHQ�RQFH�LQ�WKH�����SDJH�)(,6�

�'RF��������)(,6��7KH�)(,6�FRQWDLQV�QR�H[SODQDWLRQ�IRU�ZK\�HQHUJ\�VWRUDJH�WHFKQRORJLHV²ZKLFK�

DUH�EHLQJ�GHSOR\HG�HOVHZKHUH�WR�DYRLG�QHZ�WUDQVPLVVLRQ�OLQHV²DUH�HQWLUHO\�LJQRUHG�LQ�WKH�36&¶V�

OHQJWK\�)(,6�IRU�WKLV�YHU\�H[SHQVLYH�DQG�HQYLURQPHQWDOO\�GHVWUXFWLYH�WUDQVPLVVLRQ�OLQH��

7KH�36&�UHSHDWHGO\�UHIHUV�WR�WKH�OHQJWK�RI�LWV�)(,6��DV�LI�WKH�VKHHU�ZHLJKW�RI�WKH�GRFXPHQW�

SURYHV�WKH TXDOLW\�RI�LWV�DQDO\VLV���(�J��36&�%U��DW������������6L]H��DORQH��GRHVQ¶W�PDWWHU� WKH�)(,6�

FRQWDLQV�QR�DQDO\VLV�RI�WKH�NLQG�RI�$76�SDFNDJHV WKDW�DUH�EHLQJ�GHSOR\HG�HOVHZKHUH�WKURXJKRXW�

WKH�FRXQWU\ WR�DYRLG�RU�GHIHU�WKH�QHHG�IRU�QHZ�WUDQVPLVVLRQ�LQIUDVWUXFWXUH��7KH 36&¶V�GHFLVLRQ�LQ�

LWV�)(,6�WR VLPSO\�UHVWDWH�WKH�UHVXOWV�RI�WKH�$SSOLFDQWV¶�VHOI�LQWHUHVWHG�DOWHUQDWLYHV�DQDO\VLV��UDWKHU�

WKDQ� FRQGXFW� DQ\� DQDO\VLV� IRU� LWVHOI�� YLRODWHV� WKH� 36&¶V� REOLJDWLRQ� WR� LQGHSHQGHQWO\� ³VWXG\��

GHYHORS��DQG�GHVFULEH�DSSURSULDWH�DOWHUQDWLYHV´ DQG�PXVW�EH�UHYHUVHG��:LV��6WDW������������H���:LV��

6WDW��������������

�� 7KH�36&¶V�:(3$�UHYLHZ�XQODZIXOO\�GHIHUUHG�WR�WKH�WUDQVPLVVLRQ�FRPSDQLHV¶�
SULYDWH� REMHFWLYHV LQVWHDG� RI� WKH� EURDGHU� VWDWXWRU\� JRDOV� H[SUHVVHG� LQ�
:LVFRQVLQ¶V�JRYHUQLQJ�&3&1�DQG�(QHUJ\�3ULRULWLHV�ODZ��

7KH�$SSOLFDQWV¶ FODLP�WKDW�WKH�36&�ZDV�ZLWKLQ�LWV�OHJDO�ULJKWV�WR�DGRSW�$SSOLFDQWV¶�SULYDWH�

³JRDOV� DQG� REMHFWLYHV´ �DW� ���� UHVWV� RQ� D� IXQGDPHQWDO�PLVUHDGLQJ� RI� WKH� JRYHUQLQJ�:LVFRQVLQ�

VWDWXWHV�DQG�:(3$�FDVH�ODZ��7KH�$SSOLFDQWV�UHO\�RQ�%LR'LYHUVLW\�&RQVHUYDWLRQ�$OOLDQFH�Y��%XUHDX�
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RI�/DQG�0DQDJHPHQW������)��G��������� ���WK�&LU������� IRU�WKH�SULQFLSOH�WKDW�WKH�36&�VKRXOG�

JLYH� ³VXEVWDQWLDO� ZHLJKW´� WR� D� SULYDWH� DSSOLFDQW¶V� ³JRDOV� DQG� REMHFWLYHV´� ZKHQ� FRQGXFWLQJ� LWV�

:(3$� UHYLHZ�� �$SSOLFDQWV %U�� DW� ���� %XW� %LR'LYHUVLW\ LV� JURXQGHG� RQ� DQ� HQWLUHO\� GLIIHUHQW�

VWDWXWRU\�IUDPHZRUN�WKDQ�:LVFRQVLQ¶V�&3&1�ODZ DQG�LV�QRW�DSSOLFDEOH�KHUH��,Q %LR'LYHUVLW\��WKH�

IHGHUDO�%XUHDX�RI�/DQG�0DQDJHPHQW��%/0��ZDV�SODQQLQJ�IRU�WKH�GHYHORSPHQW�RI�PLQHUDO�ULJKWV�

WKDW�ZHUH�DOUHDG\�RZQHG�E\�QRQ�IHGHUDO�HQWLWLHV��7KH�DJHQF\ FRQVLGHUHG��EXW�XOWLPDWHO\�UHMHFWHG��D�

³SKDVHG´�GHYHORSPHQW�DSSURDFK²ZKHUHE\� WKH�GHYHORSPHQW�RI�UHVRXUFHV�ZRXOG�EH�GHOD\HG�E\�

GHFDGHV²EHFDXVH�LW�ZRXOG�EH�LQFRQVLVWHQW�ZLWK�%/0¶V�OHJDO�REOLJDWLRQV��LQFOXGLQJ�LWV�FRQWUDFWXDO�

REOLJDWLRQV� WR� WKH�PLQHUDO� OHVVHHV�� �:��2UJ��RI�5HV��&RXQFLOV�Y��%XUHDX�RI�/DQG�0JPW�������)��

6XSS���G������������Q����'��:\R���������DII
G�VXE�QRP��%LR'LYHUVLW\�&RQVHUYDWLRQ�$OO��Y��%XUHDX�

RI�/DQG�0JPW�������)��G��������WK�&LU���������,Q�WKH�FXUUHQW�FDVH��WKH�$SSOLFDQWV�KDYH�QR�H[LVWLQJ�

ULJKWV�WR�GHYHORS�WKH�SURSRVHG�WUDQVPLVVLRQ�OLQH��DQG�WKH�XQGHUO\LQJ�&3&1�ODZ�UHTXLUHV�WKH�36&�

WR�IXOO\�FRQVLGHU�WKH�SURMHFW¶V�LPSDFW�RQ� WKH�SXEOLF LQWHUHVW��LQFOXGLQJ� DPRQJ RWKHU�IDFWRUV��WKH�

HQYLURQPHQWDO�DQG�DHVWKHWLF�LPSDFW�RI�WKH�SURMHFW��6HH�:LV��6WDW���������������G�����

/LNHZLVH��WKH�$SSOLFDQWV¶�UHOLDQFH�RQ�(QYLURQPHQWDO�/DZ�	�3ROLF\�&HQWHU�Y��8�6��1XFOHDU�

5HJXODWRU\�&RPP¶Q������)��G�������WK�&LU��������LV�PLVSODFHG���$SSOLFDQWV %U��DW�����,Q�WKDW�FDVH��

WKH IHGHUDO DJHQF\ ³HYDOXDWHG�D�ZLGH�UDQJH�RI�UHDVRQDEOH�DOWHUQDWLYHV´�WR�WKH�SURSRVHG�DFWLRQ�RI�

VLWLQJ�D�QHZ�QXFOHDU�SODQW�WR�SURYLGH�EDVHORDG�HQHUJ\��EXW�GLG�QRW�FRQVLGHU�HQHUJ\�HIILFLHQF\�DV�DQ�

DOWHUQDWLYH��,G� DW������,PSRUWDQWO\��KRZHYHU��WKH�(,6�DW�LVVXH�RQO\�GHDOW�ZLWK�WKH�VLWLQJ�SHUPLW�IRU�

WKH�QXFOHDU�SODQW��DQG�DQRWKHU�HQYLURQPHQWDO�DQDO\VLV�ZRXOG�EH�UHTXLUHG�EHIRUH FRQVWUXFWLRQ�RI�WKH�

SODQW��,G� DW������7KH�&RXUW�VWDWHV�WKDW WKHUH�ZRXOG�EH D�³QHHGV´�DQDO\VLV DW WKDW�SRLQW��ZKLFK�ZRXOG�

�� 7KLV�&3&1�HOHPHQW�UHTXLUHV�WKH�36&�WR�HQVXUH�WKDW�³>W@KH�SURSRVHG�IDFLOLW\�ZLOO�QRW�KDYH�XQGXH�DGYHUVH�
LPSDFW�RQ�RWKHU�HQYLURQPHQWDO�YDOXHV�VXFK�DV��EXW�QRW� OLPLWHG� WR��HFRORJLFDO�EDODQFH��SXEOLF�KHDOWK�DQG�
ZHOIDUH��KLVWRULF�VLWHV��JHRORJLFDO�IRUPDWLRQV��WKH�DHVWKHWLFV�RI�ODQG�DQG�ZDWHU�DQG�UHFUHDWLRQDO�XVH�´�



��

LQFOXGH�FRQVLGHUDWLRQ�RI�HQHUJ\�HIILFLHQF\�� ,G� DW������ ,Q�VKRUW�� WKH� LVVXH�ZDV� WKH� WLPLQJ�RI� WKH�

UREXVW�DOWHUQDWLYHV�DQDO\VLV�WKDW��LQ�DQ\�HYHQW��PXVW�WDNH�SODFH�EHIRUH�D�FRQVWUXFWLRQ�SHUPLW²DNLQ�

WR�WKH�&3&1�KHUH²FRXOG�EH�DSSURYHG�

7KH�IDFWV�RI�%DFNFRXQWU\�$JDLQVW�'XPSV�Y��&KX������)��6XSS���G������6�'��&DO��������DUH�

PXFK�FORVHU�WR�WKLV�FDVH WKDQ�%LR'LYHUVLW\�RU�(QYLURQPHQWDO�/DZ�	�3ROLF\�&HQWHU DQG�VKRXOG�EH�

JLYHQ�GXH�FRQVLGHUDWLRQ�KHUH��,Q�%DFNFRXQWU\��WKH�GLVWULFW�FRXUW�RYHUWXUQHG�WKH�8�6��'HSDUWPHQW�RI�

(QHUJ\¶V (,6�IRU�D�KLJK�YROWDJH� WUDQVPLVVLRQ� OLQH� LQWHQGHG� WR�SURYLGH�DFFHVV� WR�D�ZLQG�HQHUJ\�

SURMHFW� DFURVV� WKH�0H[LFDQ�ERUGHU� IURP�&DOLIRUQLD��7KH�FRXUW KHOG� WKDW WKH�DJHQF\� DGRSWHG�DQ�

XQUHDVRQDEO\� QDUURZ� ³SXUSRVH� DQG� QHHG´� IRU WKH� SURMHFW� WKDW� IRUHFORVHG GXH� FRQVLGHUDWLRQ� RI�

GLVWULEXWHG�JHQHUDWLRQ�SURMHFWV��H�J��VRODU�HQHUJ\��WKDW�FRXOG�SRWHQWLDOO\�DYRLG�RU�GHIHU�WKH�QHHG�IRU�

WKH�SURSRVHG�WUDQVPLVVLRQ�OLQH��,G��DW����� 7KDW�LV�H[DFWO\�ZKDW�KDSSHQHG�KHUH��

7KHVH� FDVHV PDNH� FOHDU WKDW� WKH� WRXFKVWRQH� IRU� GHWHUPLQLQJ� WKH� UDQJH� RI� UHDVRQDEOH�

DOWHUQDWLYHV�WR�EH�HYDOXDWHG�LQ�DQ�(,6�LV�WKH�DJHQF\¶V�XQGHUO\LQJ�UHOHYDQW�VXEVWDQWLYH�VWDWXWHV DQG�

WKHLU REMHFWLYHV��6HH��H�J���&LWL]HQV�$JDLQVW�%XUOLQJWRQ��,QF��Y��%XVH\������)��G���������±����'�&��

&LU���������H[SODLQLQJ�WKDW�WKH�DJHQF\¶V�FKDUDFWHUL]DWLRQ�RI�WKH�³REMHFWLYHV´�RI�SURSRVHG�DFWLRQ�

VKRXOG� DOZD\V� FRQVLGHU� ³WKH� DJHQF\¶V� VWDWXWRU\� DXWKRUL]DWLRQ� WR� DFW´��� )RU� H[DPSOH�� LI� WKH�

OHJLVODWXUH�KDG�SDVVHG�D�ODZ�UHTXLULQJ�WKDW�D�WUDQVPLVVLRQ�OLQH EH�EXLOW�EHWZHHQ�,RZD�DQG�VRXWK�

FHQWUDO�:LVFRQVLQ��WKDW�ZRXOG�QHFHVVDULO\�FRQVWULFW�WKH�UDQJH�RI�DOWHUQDWLYHV�WKDW�ZRXOG�QHHG�WR�EH�

FRQVLGHUHG�LQ�DQ�HQYLURQPHQWDO�UHYLHZ�SURFHVV��7KH�SXUSRVH�DQG�QHHG�ZRXOG�EH�FRQVWUDLQHG�E\�

WKH� VWDWXWRU\� ODQJXDJH�� DQG� WKDW�ZRXOG�PHDQ� FRQVLGHUDWLRQ� RI� D� QDUURZHU� UDQJH� RI� DOWHUQDWLYHV�

ZRXOG�EH�ODZIXO��

%XW�RI�FRXUVH��:LVFRQVLQ�ODZ�VD\V�QR�VXFK�WKLQJ��7KH�:LVFRQVLQ�ODZV�WKDW�JRYHUQ�WKLV�FDVH�

GHILQH� WKH� VWDWH¶V� HQHUJ\� JRDOV�PXFK�PRUH� EURDGO\²WR� HQVXUH� WKDW� SURSRVHG� HQHUJ\� IDFLOLWLHV�



��

³VDWLVI>\@�WKH�UHDVRQDEOH�QHHGV�RI�WKH�SXEOLF�IRU�DQ�DGHTXDWH�VXSSO\�RI�HOHFWULF�HQHUJ\´�DQG�DYRLG�

³XQGXH�DGYHUVH�LPSDFW�RQ�RWKHU�HQYLURQPHQWDO�YDOXHV´�LQFOXGLQJ�WKH�³DHVWKHWLFV�RI�ODQG�DQG�ZDWHU�

DQG�UHFUHDWLRQDO�XVH�´�DPRQJ�RWKHU�IDFWRUV��:LV��6WDW���������������G���%\�DGRSWLQJ WKH�$SSOLFDQWV¶�

XQGXO\� FRQVWULFWHG�� SUH�GHWHUPLQDWLRQ� RI� WKH DOWHUQDWLYHV� DQDO\VLV�� WKH� 36& SUHFOXGHG WKH�

FRQVLGHUDWLRQ�RI�DQ�DSSURSULDWHO\�GHVLJQHG�$76�SDFNDJH��DQ�DOWHUQDWLYH�WKDW�FRXOG KDYH�SRWHQWLDOO\�

DYRLGHG WKH� HQYLURQPHQWDO� DQG� DHVWKHWLF� LPSDFWV� RI� D� KLJK�YROWDJH� WUDQVPLVVLRQ� OLQH�� 7KLV

XQGHUPLQHV WKH� SXEOLF� LQWHUHVW JRDOV� RI� WKH� &3&1� ODZ� DQG� GLUHFWO\� FRQIOLFWV� ZLWK� :(3$¶V�

UHTXLUHPHQW� IRU� WKH� DJHQF\� WR� LQGHSHQGHQWO\� ³>V@WXG\�� GHYHORS�� DQG� GHVFULEH� DSSURSULDWH�

DOWHUQDWLYHV´�WR�DQ�DSSOLFDQW¶V�GHVLUHG�FRXUVH�RI�DFWLRQ��:LV��6WDW������������H���

7KH�36&¶V�OHJDO�HUURU�LV�FRPSRXQGHG�E\�LWV�IDLOXUH�WR�IROORZ�:LVFRQVLQ¶V�(QHUJ\�3ULRULWLHV�

/DZ��ZKLFK�VSHFLILFDOO\� UHTXLUHV� WKH�36&�WR�FRQVLGHU�DOWHUQDWLYHV� OLNH�FRQVHUYDWLRQ�DQG�HQHUJ\�

HIILFLHQF\��:LV��6WDW����������7KDW�VWDWXWH�³SULRULWL]HV´� WKRVH�NLQGV�RI�PHDVXUHV�RYHU�ELJ��KLJK�

FDSLWDO�FRVW�LQYHVWPHQWV�OLNH�WKH�&+&�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQH��7KH�36&¶V�GHIHUHQFH�WR�WKH�

$SSOLFDQWV¶� QDUURZ� ³GLUHFW� OLQN´� UHTXLUHPHQW�� WR� WKH� H[FOXVLRQ� RI� SRWHQWLDO� KLJKHU� SULRULW\�

DOWHUQDWLYHV�XQGHU�WKH�3ULRULWLHV�/DZ��PDNHV�WKH�HUURU�RI�D�WRR�QDUURZ�SXUSRVH�DQG�QHHG�VWDWHPHQW�

DQG�WRR�QDUURZ�UDQJH�RI�DOWHUQDWLYHV�HYHQ�PRUH�JODULQJ�

7KH�JHQHUDO� UXOH�LQ�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW� �1(3$��� FDVHV� LV� WKDW�DJHQFLHV�

PXVW�GHILQH�WKH�³SXUSRVH�DQG�QHHG´�RI�DQ�DJHQF\�DFWLRQ�E\�UHIHUHQFH�WR�WKH�³JHQHUDO�JRDO´�RI�WKH�

SURMHFW� ³UDWKHU� WKDQ� RQO\� WKRVH� DOWHUQDWLYHV� E\�ZKLFK� D� SDUWLFXODU� DSSOLFDQW� FDQ� UHDFK� LWV� RZQ�

VSHFLILF�JRDOV�´�(QYWO��/DZ�	�3ROLF\�&WU�������)��G�DW���� �TXRWLQJ�6LPPRQV������)��G�DW������

VHH�DOVR 9DQ�$EEHPD�Y��)RUQHOO������)��G������������WK�&LU���������7KH 36&�YLRODWHG�WKDW UXOH�

KHUH��7KH�³JHQHUDO�JRDO´�RI� WKH�&+&�SURMHFW� LV� WR�³HDVH FRQJHVWLRQ´ DQG� LQFUHDVH WKH�³WUDQVIHU�

�� :(3$�ZDV�SDWWHUQHG�DIWHU�1(3$��VR�IHGHUDO�FDVH�ODZ�RQ�1(3$�LV�SHUVXDVLYH�WR�:LVFRQVLQ�VWDWH�FRXUWV�
LQWHUSUHWLQJ�1(3$��:LVFRQVLQ
V�(QYWO��'HFDGH��,QF������:LV���G�DW����±���



��

FDSDELOLW\´�RI�WKH�HOHFWULF�V\VWHP� �'RF��������)(,6�DW�;;,;���³1HHG�IRU�WKH�3URSRVHG�3URMHFW´�

7KH� UHFRUG� FRQWDLQV� QXPHURXV� H[DPSOHV� RI $76� SDFNDJHV� FRQVLVWLQJ� RI� HQHUJ\� VWRUDJH�� VRODU�

HQHUJ\�JHQHUDWLRQ��HQHUJ\�HIILFLHQF\��H[LVWLQJ�OLQH�XSJUDGHV��DQG�RWKHU�QRQ�ZLUHV�WHFKQRORJLHV�WKDW�

FDQ�DFFRPSOLVK�ERWK�RI�WKRVH�JRDOV���'RF�������DW���±��� 7KH�$SSOLFDQWV�LJQRUHG�WKLV�HYLGHQFH��

VXEVWLWXWHG� WKHLU�RZQ�QDUURZ ³GLUHFW� OLQN´� UHTXLUHPHQW��DQG� WKHQ�XVHG� WKDW�SXUSRUWHG�³QHHG´� WR�

HOLPLQDWH�FRPSHWLQJ�DOWHUQDWLYHV�WR�WKHLU�SUHIHUUHG�KLJK�YROWDJH�WUDQVPLVVLRQ�OLQH���6HH�'RF�������

$SSOLFDWLRQ�DW�����7KH�36&�GLG�QRW�TXHVWLRQ $SSOLFDQWV¶�VHOI�VHUYLQJ�DQDO\VLV��EXW�MXVW�DFFHSWHG�LW�

ORFN��VWRFN��DQG�EDUUHO���'RF��������)(,6�&K��������

1(3$�UHTXLUHV�DJHQFLHV�WR ³H[HUFLVH�D�GHJUHH�RI�VNHSWLFLVP�LQ�GHDOLQJ�ZLWK�VHOI�VHUYLQJ�

VWDWHPHQWV� IURP�D�SULPH�EHQHILFLDU\�RI� WKH�SURMHFW�´�6LPPRQV�� ����)��G�DW� �����(QYWO��/DZ�	�

3ROLF\�&WU�������)��G�DW����±����,QGHHG��WKH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�6HYHQWK�&LUFXLW�KDV�

UHSHDWHGO\�ZDUQHG�DJHQFLHV�WKDW�³EOLQGO\ DGRSWLQJ�WKH�DSSOLFDQW¶V�JRDOV�LV�µD�ORVLQJ�SURSRVLWLRQ�¶´

(QYWO��/DZ�	�3ROLF\�&WU�������)��G�DW������TXRWLQJ�6LPPRQV���,Q�6LPPRQV��WKH�&RXUW�UHYHUVHG�WKH�

DJHQF\¶V�DSSURYDO�RI�D�SHUPLW�IRU�D�GDP�SUHFLVHO\�EHFDXVH�³:H�FRQFOXGH�WKDW�WKH�8�6��$UP\�&RUSV�

RI�(QJLQHHUV�GHILQHG�DQ�LPSHUPLVVLEO\�QDUURZ�SXUSRVH�IRU�WKH�FRQWHPSODWHG�SURMHFW��7KH�&RUSV�

WKHUHIRUH�IDLOHG�WR�H[DPLQH�WKH�IXOO�UDQJH�RI�UHDVRQDEOH�DOWHUQDWLYHV�DQG�YLWLDWHG�WKH�(,6�´�����)��G�

DW������$V�WKH�&RXUW�H[SODLQHG�

:KHQ�D�IHGHUDO�DJHQF\�SUHSDUHV�DQ (QYLURQPHQWDO�,PSDFW�6WDWHPHQW��(,6���LW�PXVW�
FRQVLGHU��DOO�UHDVRQDEOH�DOWHUQDWLYHV��LQ�GHSWK�����&�)�5�������������1R�GHFLVLRQ�LV�
PRUH� LPSRUWDQW� WKDQ� GHOLPLWLQJ� ZKDW� WKHVH� �UHDVRQDEOH� DOWHUQDWLYHV�� DUH�� 7KDW�
FKRLFH�� DQG� WKH� HQVXLQJ� DQDO\VLV�� IRUPV� �WKH� KHDUW� RI� WKH� HQYLURQPHQWDO� LPSDFW�
VWDWHPHQW������&�)�5�������������7R�PDNH�WKDW�GHFLVLRQ��WKH�ILUVW�WKLQJ�DQ�DJHQF\�
PXVW�GHILQH�LV�WKH�SURMHFW
V�SXUSRVH��6HH�&LWL]HQV�$JDLQVW�%XUOLQJWRQ��,QF��Y��%XVH\��
����)��G������������� �'�&��&LU�� �������7KH�EURDGHU� WKH� SXUSRVH�� WKH�ZLGHU� WKH�
UDQJH� RI� DOWHUQDWLYHV�� DQG� YLFH� YHUVD�� 7KH� �SXUSRVH�� RI� D� SURMHFW� LV� D� VOLSSHU\�
FRQFHSW��VXVFHSWLEOH�RI�QR�KDUG�DQG�IDVW�GHILQLWLRQ��2QH�REYLRXV�ZD\�IRU�DQ�DJHQF\�
WR�VOLS�SDVW�WKH�VWULFWXUHV�RI�1(3$�LV�WR�FRQWULYH�D�SXUSRVH�VR�VOHQGHU�DV�WR�GHILQH�
FRPSHWLQJ� �UHDVRQDEOH� DOWHUQDWLYHV�� RXW� RI� FRQVLGHUDWLRQ� �DQG� HYHQ� RXW� RI�
H[LVWHQFH��� 7KH� IHGHUDO� FRXUWV� FDQQRW� FRQGRQH� DQ� DJHQF\
V� IUXVWUDWLRQ� RI�



��

&RQJUHVVLRQDO�ZLOO��,I�WKH�DJHQF\�FRQVWULFWV�WKH�GHILQLWLRQ�RI�WKH�SURMHFW
V�SXUSRVH�
DQG�WKHUHE\�H[FOXGHV�ZKDW�WUXO\�DUH�UHDVRQDEOH�DOWHUQDWLYHV��WKH�(,6�FDQQRW�IXOILOO�
LWV� UROH�� 1RU� FDQ� WKH� DJHQF\� VDWLVI\� WKH� $FW�� ��� 8�6�&�� �� ��������(��� :H� DUH�
FRQIURQWHG�KHUH�ZLWK�DQ�H[DPSOH�RI�WKLV�GHILQLQJ�DZD\�RI�DOWHUQDWLYHV�

6LPPRQV������)��G�DW�����

7KH�36&�FRQFOXGHG WKDW�LW�LV�QRW�UHTXLUHG�WR�³HVVHQWLDOO\�VSHF�LWV�RZQ�DOWHUQDWLYH�SURMHFW´�

�36&�%U��DW�����DQG�WKDW�DOO�LW�ZDV�³REOLJDWHG´�WR�GR�ZDV�³FRQVLGHU�WKH�UHFRUG�EHIRUH�LW�´��36&�%U��

DW� ����7KLV� LJQRUHV�:(3$¶V�H[SOLFLW� VWDWXWRU\�PDQGDWH WKDW� WKH� DJHQF\ ³>V@WXG\��GHYHORS�� DQG�

GHVFULEH�DSSURSULDWH�DOWHUQDWLYHV�WR�UHFRPPHQGHG�FRXUVHV�RI�DFWLRQ�´�:LV��6WDW������������H���7KLV�

LV�QRW�D�SDVVLYH�REOLJDWLRQ�WR�VLPSO\�UHYLHZ�WKH�DOWHUQDWLYHV�SURSRVHG�E\�D�SULYDWH�DSSOLFDQW��³7KH�

REOLJDWLRQ�LPSRVHG�LV�JUHDWHU�WKDQ�WKH�VLPSOH�WDNLQJ�LQWR�DFFRXQW�RI�DOWHUQDWLYHV�E\�WKH�DJHQF\�LQ�

LWV�GHFLVLRQ�PDNLQJ� « 7KRURXJK�DJHQF\�DFWLRQ�LV�UHTXLUHG�´�:LVFRQVLQ
V�(QYWO��'HFDGH��,QF��Y��

3XE��6HUY��&RPP
Q�����:LV���G���������������1�:��G������������������KROGLQJ�PRGLILHG�E\�6WDWH�

H[�UHO��7RZQ�RI�'HODYDQ�Y��&LUFXLW�&RXUW�IRU�:DOZRUWK�&W\�������:LV���G����������1�:��G�����

���������

$FFRUGLQJO\��WKH�&RXUW�VKRXOG�UHYHUVH�DQG�UHPDQG EHFDXVH������WKH�36&�IDLOHG�WR�FRPSO\�

ZLWK�LWV�OHJDO�GXW\�WR�³VWXG\��GHYHORS��DQG�GHVFULEH�DSSURSULDWH�DOWHUQDWLYHV´�WR�WKH�&+&�SURMHFW�DV�

UHTXLUHG�E\�:LV��6WDW������������H�������WKH $SSOLFDQWV IDLOHG�WR�PHHW�WKHLU�EXUGHQ�WR�SURYH�WKDW�WKH�

&+&� 3URMHFW� LV� ³LQ� WKH� SXEOLF� LQWHUHVW� FRQVLGHULQJ� DOWHUQDWLYH� VRXUFHV� RI� VXSSO\´� ZLWKLQ� WKH�

�� )HGHUDO�FRXUWV�KDYH�ORQJ�UHFRJQL]HG�WKH�GDQJHU�LQ�OHWWLQJ�LQWHUHVWHG�SDUWLHV�GUDIW�(QYLURQPHQWDO�,PSDFW�
6WDWHPHQWV��6HH��H�J���1DW��5HV��'HI��&RXQFLO��,QF��Y��&DOODZD\������)��G����������G�&LU���������H[SODLQLQJ�
WKDW� DXWKRUVKLS� RI� DQ� (,6� E\� DQ� LQWHUHVWHG� SDUW\� ³PLJKW� SUHYHQW� WKH� IDLU� DQG� LPSDUWLDO� HYDOXDWLRQ� RI� D�
SURMHFW´���,Q�7ULQLW\�(SLVFRSDO�6FK��&RUS��Y��5RPQH\������)��G����������G�&LU���������WKH�IHGHUDO�DJHQF\�
³VLPSO\�DGRSW>HG@�WKH�FRQFOXVLRQ´�RI�WKH�DSSOLFDQW�WKDW�WKHUH�ZHUH�QR�YLDEOH�DOWHUQDWLYHV�WR�LWV�SURSRVHG�
SURMHFW�´ 7KDW�LV�H[DFWO\�ZKDW�KDSSHQHG�KHUH��



��

PHDQLQJ�RI�:LV��6WDW�� �������������G����� DQG� ���� WKH�36&� IDLOHG� WR� FRPSO\�ZLWK�:LVFRQVLQ¶V�

(QHUJ\�3ULRULWLHV�/DZ��:LV��6WDW����������ZKHQ�LW�VHOHFWHG�WKH�WUDQVPLVVLRQ�OLQH�DOWHUQDWLYH�ZLWKRXW�

LQGHSHQGHQWO\� UHYLHZLQJ� KLJKHU�SULRULW\� HQHUJ\� RSWLRQV� DQG DOWHUQDWLYHV�� 6HH� :LV�� 6WDW�� ��

����������������

�� '$/&�::)�GLG�QRW�ZDLYH�WKHLU�:(3$�SURFHGXUDO�FODLPV�

'$/&�::)¶V�RSHQLQJ�EULHI�DUJXHV��DW���±����WKDW�WKH�36&�YLRODWHG�:(3$¶V�SURFHGXUDO�

UHTXLUHPHQWV� E\� SURKLELWLQJ� '$/&�� ::)�� DQG� RWKHU� LQWHUYHQRUV� IURP� VXEPLWWLQJ� SXEOLF�

FRPPHQWV�RQ�WKH�)LQDO�(,6��5HVSRQGHQWV�FODLP WKDW�'$/&�::)�KDYH�VRPHKRZ�³ZDLYHG´�WKLV�

FODLP�E\�IDLOLQJ�WR�SHWLWLRQ�IRU�LQWHUORFXWRU\�UHYLHZ�EHORZ���36&�%U��DW�����$SSOLFDQWV�%U��DW�����

1RW�VR��:LV��$GPLQ��&RGH�� 36&������DOORZV�IRU�LQWHUORFXWRU\�UHYLHZ�RI�$/-�RUGHUV��EXW�GRHV�QRW�

UHTXLUH�SDUWLHV� WR� VHHN� LQWHUORFXWRU\� UHYLHZ��7KH�VLQJOH�FDVH�FLWHG�E\� WKH�36&� LV� LQDSSRVLWH�� ,Q�

&OHDQ� :DWHU� $FWLRQ� &RXQFLO� RI� 1RUWKHDVW� :LVFRQVLQ� Y�� :LVFRQVLQ� 'HSDUWPHQW� RI� 1DWXUDO�

5HVRXUFHV�������:,�$SS��������������:LV���G����������1�:��G������WKH�SODLQWLIIV�VRXJKW�MXGLFLDO�

UHYLHZ�RI�DQ�DJHQF\�DFWLRQ��ZKHQ�WKH\�ZHUH�UHTXLUHG�WR�ILUVW�VHHN�D�FRQWHVWHG�FDVH�KHDULQJ�DW�WKH�

DJHQF\��,Q�WKH�FXUUHQW�FDVH��'$/&�::)�GLG�IXOO\�SDUWLFLSDWH�LQ�WKH�FRQWHVWHG�FDVH�SURFHHGLQJ�DW�

WKH�36&�EHORZ��7KH�UHFRUG�RQ�UHYLHZ�LQFOXGHV�DOO�LVVXHV�UDLVHG�LQ�WKH�DJHQF\�SURFHHGLQJ�EHORZ��

:LV�� 6WDW�� �� ����������� ,Q� WKLV� FDVH�� '$/&�::)� DSSURSULDWHO\� UDLVHG� WKLV� LVVXH� LQ� WKH� 36&�

SURFHHGLQJ�EHORZ��'RF�������DQG�WKH�$/-�UXOHG�RQ�LW���'RF������%RWK�RI�WKHVH�GRFXPHQWV�DUH�LQ�

WKH�36&¶V�RIILFLDO�UHFRUG�RQ�UHYLHZ�DQG�WKH�LVVXH�LV�SUHVHUYHG�IRU�DSSHDO��

�� :LV��6WDW���������������G���UHTXLUHV�WKH�36&:�WR�GHWHUPLQH�WKDW�³>W@KH�GHVLJQ�DQG�ORFDWLRQ�RU�URXWH�LV�LQ�
WKH� SXEOLF� LQWHUHVW� FRQVLGHULQJ� DOWHUQDWLYH� VRXUFHV� RI� VXSSO\�� DOWHUQDWLYH� ORFDWLRQV� RU� URXWHV�� LQGLYLGXDO�
KDUGVKLSV��HQJLQHHULQJ��HFRQRPLF��VDIHW\��UHOLDELOLW\�DQG�HQYLURQPHQWDO�IDFWRUV«�´��



��

'� 7KH� $SSOLFDQWV¶� $FFXVDWLRQ WKDW� '$/&�::)� +DYH� 0LVUHSUHVHQWHG� )DFWV� ,V�
,QDFFXUDWH�+\SHUEROH��

7KH�$SSOLFDQWV DUJXH WKDW�'$/&�::)¶V�EULHI�³PLVUHSUHVHQW>V@�XQGLVSXWHG�IDFWV� WR� WKH�

&RXUW�´��$SSOLFDQWV %U��DW�����7KDW�LV IDOVH��$SDUW�IURP D PLQRU�W\SRJUDSKLFDO�DQG�QRQ�VXEVWDQWLYH�

HUURU��ZKLFK�LV DFNQRZOHGJHG EHORZ��WKH�$SSOLFDQWV¶�SXUSRUWHG�WDEOH�RI ³PLVUHSUHVHQWDWLRQV´�LV�

VLPSO\�ZURQJ� )RU� H[DPSOH�� WKH�$SSOLFDQWV WDNH� LVVXH�ZLWK�'$/&�::)¶V� VWDWHPHQW WKDW� WKH�

&3&1�ZLOO�DOORZ�$SSOLFDQWV WR�FROOHFW������ELOOLRQ�IURP�HOHFWULF�XWLOLW\�FXVWRPHUV��LQFOXGLQJ�WKH�

FRPSDQLHV¶�ORFNHG�LQ�SURILW�DQQXDO�UDWH�RI�������WR�������IRU�HDFK�RI����\HDUV��7KH �����ELOOLRQ�

RI�FKDUJHV RYHU����\HDUV FRPHV�GLUHFWO\�IURP�WKH�H[KLELWV�DQG�FURVV�H[DPLQDWLRQ�RI�RQH�RI� WKH�

$SSOLFDQWV¶ ZLWQHVVHV� 0LNH 'HJHQKDUGW��ZKR�VSRQVRUHG DQ�H[KLELW�DQG�YHULILHG�WKH�FDOFXODWLRQ�

PHWKRG� RQ� WKH� VWDQG�� �'RF�� ����� 'RF�� ��� DW ���±���� 7KH� KLJK� FRVW� RI� WKLV� WUDQVPLVVLRQ� OLQH

XQGHUVFRUHV�WKH�LPSRUWDQFH�RI�LQGHSHQGHQW UHJXODWRU\�DQG�MXGLFLDO�UHYLHZ��

7KH� $SSOLFDQWV¶ TXLEEOH� ZLWK� '$/&�::)¶V� VWDWHPHQW� WKDW� WKH� &+&� SURMHFW¶V

WUDQVPLVVLRQ�WRZHUV�ZLOO�EH�³���VWRULHV�KLJK´�LV�VLPLODUO\�IDOVH DQG��LI�DQ\WKLQJ��XQGHUVWDWHV WKH�

WRZHUV¶�DFWXDO�KHLJKW��$�³VWRU\´�LV�JHQHUDOO\�UHFRJQL]HG�WR�EH�DSSUR[LPDWHO\����IHHW�KLJK DQG��DV�

H[SODLQHG�LQ�WKH�)(,6� WKH�WRZHUV�ZRXOG�JHQHUDOO\�EH�³����WR�����IHHW�WDOO�´ DQG�³EHWZHHQ�����DQG�

����IHHW�WDOO´ DW�WKH�0LVVLVVLSSL�5LYHU�FURVVLQJ���'RF��������)(,6�DW�;;9,,,� 7KXV��LW�LV�XQGLVSXWHG

WKDW� WKH &+&� WUDQVPLVVLRQ�VWUXFWXUHV�ZLOO�EH� DSSUR[LPDWHO\���� WR����VWRULHV� LQ�KHLJKW� DQG� WKH�

$SSOLFDQWV¶ VWDWHPHQW�WKDW�'$/&�::)�³PLVUHSUHVHQWHG´�WKH�UHFRUG�LV�IDOVH��

$SSOLFDQWV DOVR� WDNH� LVVXH� ZLWK� '$/&�::)¶V� VWDWHPHQW� WKDW� 0,62� KDV� QHYHU�

³LQGLYLGXDOO\� DVVHVVHG´ WKH� QHHG� IRU� WKH� &+&� SURMHFW� FODLPLQJ� WKDW� ³0,62� KDV� FRQGXFWHG�

QXPHURXV�VWXGLHV�DQG�H[SHQGHG�WKRXVDQGV�RI�KRXUV�RI�LWV�RZQ�VWDII¶V�WLPH�VWXG\LQJ�ZKHWKHU�WKH�

3URMHFW� LV� QHHGHG�´� �$SSOLFDQWV�%U�� DW�����7KLV� LV�PLVOHDGLQJ��7KH� UHFRUG� LV� FOHDU� WKDW�0,62¶V�

DSSURYDO DQG�SHULRGLF�UHYLHZ RI WKH�SRUWIROLR RI����093�WUDQVPLVVLRQ�OLQHV GR�QRW DQDO\]H�DQ\�RI�



��

WKH�LQGLYLGXDO�WUDQVPLVVLRQ�SURMHFWV OLNH�WKH�&+&�OLQH��36&�6WDII�H[SHUW�ZLWQHVV�$OH[DQGHU�9HGYLN�

WHVWLILHG WKDW�³>Q@HLWKHU�0,62�QRU�WKH�DSSOLFDQWV KDYH�HYDOXDWHG�DQ\�RI�WKH�SURMHFWV�DSSURYHG�DV�

SDUW�RI�WKH�093�SRUWIROLR�LQGLYLGXDOO\��LQFOXGLQJ�WKH�SURSRVHG�&DUGLQDO�+LFNRU\�&UHHN�SURMHFW�´�

�'RF�������DW���� 0,62�HPDLOV SURGXFHG�LQ�GLVFRYHU\�FRQILUP�WKDW�LW ³GRHV�QRW�PRGHO�WKH�FRVWV�

DQG� EHQHILWV� RI� DQ\� VLQJOH�093� RXWVLGH� WKH� FRQWH[W� RI� DQ�093� SRUWIROLR�´� �'RF�� ����� DW� ���

�TXRWLQJ�0,62�HPDLO�� 8QOLNH�0,62��WKH�36&�6WDII�GLG�PRGHO�WKH UHJLRQDO�FRVWV�DQG�EHQHILWV�RI�

WKH�&+&�SURMHFW LQGLYLGXDOO\��7KH�36& 6WDII¶V H[SHUW DQDO\VLV�FRQFOXGHG�WKDW�WKH�&+&�SURMHFW�ZLOO�

KDYH� ³QHJDWLYH QHW� ���\HDU� HFRQRPLF� EHQHILWV´� RI� �����PLOOLRQ� WR� �����PLOOLRQ LQ� WKH IXWXUH

GHHPHG�³PRVW�OLNHO\´�E\�0,62�

)LQDOO\�� EDVHG� RQ� WKH� DSSOLFDQWV¶� 35202'� PRGHOLQJ�� WKH� SURSRVHG� &DUGLQDO�
+LFNRU\�&UHHN� SURMHFW� DSSHDUV� WR� RQO\� SURYLGH� QHW� EHQHILWV� WR� WKH�ZKROH�0,62�
PDUNHW�LQ�WKH�$$7�IXWXUH��9DULRXV�VHQVLWLYLWLHV�RI�WKH�35�IXWXUH��WKH�IXWXUH�GHHPHG�
WR� EH� WKH�PRVW� OLNHO\� VFHQDULR� E\�0,62� VWDNHKROGHUV� DQG� WKH� DSSOLFDQWV�� VKRZ�
QHJDWLYH�QHW����\HDU�HFRQRPLF�EHQHILWV�DV�FRPSDUHG�WR�WKH�FRVWV�RI�WKH SURSRVHG�
SURMHFW�RI�IURP��������PLOOLRQ�WR��������PLOOLRQ�

'RF��������)(,6�DW������HPSKDVLV�DGGHG�� 0,62 DQG�WKH�$SSOLFDQWV GLG�QRW�FKDOOHQJH�WKH�36&�

6WDII¶V FRQFOXVLRQ��7KXV��WKH�XQGLVSXWHG�UHFRUG�HYLGHQFH�GHPRQVWUDWHV�WKDW�WKH�&+&�SURMHFW�ZLOO�

OLNHO\�UHVXOW�LQ�DQ�RYHUDOO�HFRQRPLF�ORVV IRU�UDWHSD\HUV DFURVV�WKH�UHJLRQ��7KLV�LV�RQH�RI�WKH�UHDVRQV

ZK\�WKH�&LWL]HQV�8WLOLW\�%RDUG�RI�:LVFRQVLQ DQG WKH�$WWRUQH\V�*HQHUDO�RI�0LFKLJDQ�DQG�,OOLQRLV

DOVR RSSRVHG�WKH�&+&�SURMHFW�EHIRUH�WKH�36&� �'RF�������$PLFXV�%ULHI�RI�$WWRUQH\V�*HQHUDO���

'RF�� ��� �,QLWLDO� %ULHI� RI� &LWL]HQV� 8WLOLW\� %RDUG�� ,W� LV� VLPLODUO\� D� WUXH� VWDWHPHQW� WKDW� 0,62�

DGYRFDWHG� IRU� WKH� &+&� SURMHFW� LQ� ORFNVWHS�ZLWK� LWV WUDQVPLVVLRQ� FRPSDQ\�PHPEHUV� IURP� WKH�

EHJLQQLQJ�RI�WKLV�FDVH��,QGHHG��WKH�3HWLWLRQHUV XQFRYHUHG�LQ�GLVFRYHU\�WKH�IDFW�WKDW�0,62�HQWHUHG�

D�³FRPPRQ�LQWHUHVW´�OLWLJDWLRQ�DJUHHPHQW�ZLWK�WKH�&+&�SURMHFW¶V�GHYHORSHUV�EHIRUH�WKH\�ILOHG�WKHLU�

DSSOLFDWLRQ�WR�WKH 36& LQ�RUGHU�WR�MRLQWO\�VWUDWHJL]H�DQG�EHVW�SRVLWLRQ WKH�&3&1�$SSOLFDWLRQ�IRU�

DSSURYDO�EHIRUH�WKH�36&���'RF�������([��%�



��

)LQDOO\��'$/&�::)¶V�DVVHUWLRQ�WKDW�WKH�&RPPLVVLRQ�³RQO\�ORRN>HG@�DW�DOWHUQDWLYHV�WKDW�

DGMXVW�SRUWLRQV�RI�WKH�URXWH´�LV�DOVR�WUXH��7KH�36&�GLG�QRW�LQGHSHQGHQWO\�DQDO\]H�DOWHUQDWLYHV� EXW�

UDWKHU�VLPSO\�GHVFULEHG�WKH�OLPLWHG�DQG�VHOI�VHUYLQJ�DQDO\VLV�GRQH�E\�WKH�$SSOLFDQWV WKHPVHOYHV��

7KH�)(,6�SDJHV� FLWHG�E\ WKH�$SSOLFDQWV�GHPRQVWUDWH� WKLV²IRU�H[DPSOH��RQ�SDJH����� WKH�)(,6�

VWDWHV� ³7KH�17$V� >1RQ�7UDQVPLVVLRQ�$OWHUQDWLYHV@� WKDW�ZHUH� HYDOXDWHG� DQG�FRQVLGHUHG�E\� WKH�

DSSOLFDQWV LQFOXGH������´�3DJH����H[SODLQV�WKDW�³>W@KH�DSSOLFDQWV FRQVLGHUHG�VHYHUDO�WUDQVPLVVLRQ�

V\VWHP�DOWHUQDWLYHV�WR�WKH�SURSRVHG�SURMHFW «�´ �'RF��������)(,6���HPSKDVLV�DGGHG�

'$/&�::)�DFNQRZOHGJH�WKDW WKH\ PLVWDNHQO\�UHIHUUHG�WR�WKH�&+&�OLQH��RQ�RQH�RFFDVLRQ�

DV� ³RQH� RI� ��� UHJLRQDO� WUDQVPLVVLRQ� OLQHV´� LQVWHDG� RI� ³RQH� RI� ��� UHJLRQDO� WUDQVPLVVLRQ� OLQHV�´

�2SHQLQJ�%U��DW����� 7KH�IDFW�WKDW�$SSOLFDQWV IHOW�FRPSHOOHG�WR�SRLQW�RXW�WKLV QRQ�VXEVWDQWLYH�W\SR�

WR�WKH�&RXUW�DQG�FKDUDFWHUL]H�LW�DV�D�³PLVUHSUHVHQWDWLRQ´ KDV�DOUHDG\�FRQVXPHG�PRUH�VSDFH�LQ�WKLV�

EULHI�WKDQ�LW�GHVHUYHV��,Q�VXPPDU\��WKH�$SSOLFDQWV¶ K\SHUEROLF�DFFXVDWLRQV WKDW�'$/&�::)�KDYH�

³PLVUHSUHVHQWHG´�WKH�UHFRUG�LV�IDOVH�DQG�WKH�&RXUW�VKRXOG�LJQRUH�WKHP��

(� 7KH�&LUFXPVWDQFHV� RI� WKLV� &DVH�&UHDWH� DQ�2EMHFWLYH�$SSHDUDQFH� RI� %LDV� DQG�
6HULRXV�5LVN�RI�8QIDLUQHVV�WKDW�7DLQW�WKH�&RPPLVVLRQ¶V�2UGHU�

)RUPHU�36&�&RPPLVVLRQHU�0LFKDHO�+XHEVFK��ZKR�OHG�WKH�&RPPLVVLRQ¶V�GHOLEHUDWLRQV�RQ�

WKH�)LQDO�'HFLVLRQ�DSSURYLQJ�WKH�&3&1��ZDV�DQ�RIILFLDOO\�DSSRLQWHG�PHPEHU�RI�WKH�IRUPDO�0,62�

$GYLVRU\�&RPPLWWHH�WKURXJKRXW�WKLV�FDVH������ZKHQ�0,62�ZDV�DQ�DFWLYH�OLWLJDWLQJ�SDUW\�EHIRUH�

WKH� 36&�� DQG� ���� ZKLOH� 0,62� KDG� D� IRUPDO� MRLQW� OLWLJDWLRQ� VWUDWHJ\� DJUHHPHQW� ZLWK� $7&� WR�

DGYRFDWH� WRJHWKHU� IRU� WKH�&3&1�DSSURYDO��7KURXJK�KLV� UROH� RQ�0,62¶V�$GYLVRU\ &RPPLWWHH��

&RPPLVVLRQHU�+XHEVFK�PHW�ZLWK�0,62�VHQLRU�H[HFXWLYHV�DQG�GLVFXVVHG�LVVXHV�UHODWLQJ�WR�UHJLRQDO�

�� %RWK�'$/&¶V� DQG�::)¶V�3HWLWLRQV� IRU� -XGLFLDO�5HYLHZ�FRUUHFWO\� VWDWH� WKDW�0,62¶V�093�SRUWIROLR�
FRQWDLQV����WUDQVPLVVLRQ�OLQHV��2Q WKH�VDPH�SDJH��'$/&�::)�VWDWHG�WKDW�$7&�RZQV�����RI�WKH�&+&�
SURMHFW�� LQVWHDG� RI� VWDWLQJ� WKDW� :(&� (QHUJ\� *URXS� RZQV� ���� RI� $7&�� 7KUHH� RWKHU� UHIHUHQFHV� LQ�
'$/&�::)¶V�RSHQLQJ�EULHI�VWDWH�FRUUHFWO\�WKDW�:(&�(QHUJ\�*URXS�KDV�D�JUHDWHU�WKDQ�����RZQHUVKLS�
LQWHUHVW�LQ�$7&���2SHQLQJ�%U��DW���������DQG����



��

WUDQVPLVVLRQ��WKH�XVH�RI�HQHUJ\�VWRUDJH�DV�D�WUDQVPLVVLRQ�DVVHW��DQG�0,62¶V�093�SRUWIROLR RQ�D�

UHJXODU� EDVLV�ZLWK�0,62� RIILFLDOV�� $SSOLFDQW� WUDQVPLVVLRQ� FRPSDQ\� UHSUHVHQWDWLYHV� DQG� RWKHU�

SDUWLHV�WKDW�ZHUH�VLPXOWDQHRXVO\�DSSHDULQJ�EHIRUH�WKH�36&�LQ�WKH�&+&�GRFNHW��36&�&KDLU�5HEHFFD�

9DOFT�VSHQW�DOPRVW�WKH�HQWLUHW\�RI�KHU�OHJDO�FDUHHU�ZRUNLQJ�IRU�DQG�RQ�EHKDOI�RI�:H (QHUJLHV�DQG�

UHODWHG�FRUSRUDWH�HQWLWLHV�XQGHU�WKH�SDUHQW�:(&�(QHUJ\�*URXS��ZKLFK�RZQV�D�FRQWUROOLQJ�VKDUH�LQ�

$7&�� DQ� $SSOLFDQW� KHUH�� $V� H[SODLQHG� LQ� '$/&�::)¶V 2SHQLQJ� %ULHI� �DW� ��±����� WKHVH�

HQWDQJOHPHQWV�ZLWK�SDUWLHV�WR�WKH�&+&�FDVH�FUHDWH�DSSHDUDQFHV�DQG�VHULRXV�ULVNV RI�ELDV�WKDW�WDLQW�

WKH�&RPPLVVLRQ¶V�)LQDO�'HFLVLRQ��

6XEVHTXHQW� WR�'$/&�::)¶V RSHQLQJ� EULHI�� WKH�:LVFRQVLQ� 6XSUHPH� &RXUW� LVVXHG� LWV�

GHFLVLRQ�,Q�UH�3DWHUQLW\�RI�%�-�0���ZKLFK FRQILUPV�WKDW�:LVFRQVLQ�FRXUWV�UHYLHZ�DOOHJDWLRQV�RI�ELDV�

XVLQJ�DQ�REMHFWLYH�VWDQGDUG�WKDW�GRHV�QRW�UHTXLUH�OLWLJDQWV�WR�SURYH�DFWXDO�ELDV��,Q�UH�3DWHUQLW\�RI�

%�-�0��������:,���������� ����1�:��G������&LUFXPVWDQFHV�WKDW�ZRXOG�OHDG�D�UHDVRQDEOH�REVHUYHU�

WR�FRQFOXGH�WKDW�WKHUH�LV�D�³VHULRXV�ULVN�RI�DFWXDO�ELDV´�UHTXLUH�GLVTXDOLILFDWLRQ�RI�WKH�DGMXGLFDWRU�

DQG�UHYHUVDO�RI�WKH�GHFLVLRQ��,G� 7KH�IDFWV�DQG�FLUFXPVWDQFHV�UDLVHG�LQ�'$/&�::)¶V�0RWLRQ�IRU�

5HFXVDO�� 3HWLWLRQV IRU� -XGLFLDO� 5HYLHZ�� DQG� 2SHQLQJ� %ULHI� FUHDWH�� DW� D� PLQLPXP�� D� VHULRXV�

DSSHDUDQFH�DQG�ULVN�RI�XQIDLUQHVV�WKDW�UHTXLUHV�WKLV�&RXUW�WR�UHYHUVH�WKH�36&¶V�)LQDO�2UGHU��*XWKULH�

Y��:LVFRQVLQ�(PSOR\PHQW�5HODWLRQV�&RPP
Q������:LV���G���������������1�:��G�������������7HWUD�

7HFK�������:,�����������

�� '$/&�::)�KDYH�SUHVHQWHG�VXIILFLHQW�IDFWV�WKDW��ZKHQ�YLHZHG�REMHFWLYHO\��
GHPRQVWUDWH�D�³VHULRXV�ULVN´�RI�ELDV�

7KH�36&�DQG�$SSOLFDQWV DUJXH� WKDW�'$/&�::)�³KDYH� QRW� SUHVHQWHG� DQ\ HYLGHQFH� WR�

VXSSRUW�WKHLU�ELDV�DOOHJDWLRQV�´��$SSOLFDQWV %U��DW�����36&�%U��DW�����7KDW�DUJXPHQW�LV�GHPRQVWUDEO\�

IDOVH�� '$/&�::)¶V� 0RWLRQ� IRU� 5HFXVDO� DQG� 'LVTXDOLILFDWLRQ� �'RF�� ����� FLWHG� VLJQLILFDQW�



��

HYLGHQFH� WKDW�HVWDEOLVKHG��DW� D�PLQLPXP��XQUHDVRQDEOH�DSSHDUDQFHV�RI�ELDV��)RU�H[DPSOH��ZLWK�

UHVSHFW�WR�&RPPLVVLRQHU�+XHEVFK��WKH�HYLGHQFH�HVWDEOLVKHG��LQ�UHOHYDQW�SDUW��WKDW�

x :KHQ�RSHQLQJ�WKH�PHHWLQJ�RQ�WKH�GHFLVLRQ�PDWUL[�IRU�WKH�36&¶V�YRWH�WR�JUDQW�WKH�&3&1��

&KDLU� 9DOFT� WXUQHG� WR� &RPPLVVLRQHU� +XHEVFK� WR� OHDG� WKH� GHOLEHUDWLRQV� ³DV� RXU� GHOHJDWHG�

&RPPLVVLRQHU� IRU�0,62� DQG� 206�´� �'RF�� ���� DW� ��� ���� 7KLV� VWDWHPHQW� FUHDWHG� DW� OHDVW� WKH�

DSSHDUDQFH� WKDW� WKH� 36&� LQWHQGHG� WR� OHDQ� RQ� WKH� YLHZSRLQWV� DQG� H[SHUWLVH� WKDW�&RPPLVVLRQHU�

+XHEVFK�KDG�JDWKHUHG�WKURXJK�FRQYHUVDWLRQV�ZLWK�0,62�DQG�RWKHU�SDUWLHV�WR�WKLV�FDVH�GXULQJ�KLV�

LQWHUDFWLRQV�ZLWK�WKHP�WKURXJK�0,62¶V�$GYLVRU\�&RPPLWWHH�DQG�206 �WKH�2UJDQL]DWLRQ�RI�0,62�

6WDWHV�²LQ�RWKHU�ZRUGV��RXWVLGH�RI�WKH�KHDULQJ�URRP�DQG�UHFRUG�LQ�WKLV�FDVH��

x &RPPLVVLRQHU� +XHEVFK� DWWHQGHG� QXPHURXV� 0,62� $GYLVRU\� &RPPLWWHH� DQG� 206�

PHHWLQJV�GXULQJ�WKH�VDPH�WLPH�SHULRG�WKDW 0,62�ZDV�DSSHDULQJ�DV�DQ�DFWLYH�SDUW\�LQ�WKH�36&¶V�

&+&�GRFNHW EHIRUH�&RPPLVVLRQHU�+XHEVFK WR�DGYRFDWH�LQ�VXSSRUW�RI�WKH�$SSOLFDQWV¶�&3&1�LQ�

WKLV�PDWWHU���'RF������DW������

x 7KH� DJHQGDV� DQG� PLQXWHV� IRU� WKHVH� 0,62� PHHWLQJV� UHYHDO� WKDW� �D�� PXOWLSOH� SDUW\�

UHSUHVHQWDWLYHV�ZHUH�IUHTXHQWO\�SUHVHQW��'RF������DW������� DQG��E��WKH�WRSLFV�RI�GLVFXVVLRQ�LQFOXGHG�

�� $W� OHDVW� WKH� IROORZLQJ�0,62�$GYLVRU\�&RPPLWWHH�PHHWLQJV�ZHUH� KHOG� GXULQJ� WKH� SHQGHQF\� RI� WKLV�
FRQWHVWHG�FDVH��RQ�)HEUXDU\�����������0DUFK�����������0D\�����������-XQH�����������$XJXVW����������DQG�
6HSWHPEHU� ���� ����� �'RF�� ���� DW� ��� �FLWLQJ� KWWSV���ZZZ�PLVRHQHUJ\�RUJ�VWDNHKROGHU�
HQJDJHPHQW�FRPPLWWHHV�DGYLVRU\�FRPPLWWHH��
�� )RU�H[DPSOH��0,62¶V�PHHWLQJ�PLQXWHV�IRU�LWV�0DUFK����������$GYLVRU\�&RPPLWWHH�PHHWLQJ�LQ�1HZ�
2UOHDQV�UHYHDOHG�WKH�IROORZLQJ�SDUWLFLSDQWV�LQ�DGGLWLRQ�WR�&RPPLVVLRQHU�+XHEVFK��VHYHUDO�0,62�%RDUG�
PHPEHUV�DQG�6WDII��&\QWKLD�&UDQH�RI�,7&��DQ�$SSOLFDQW�LQ�WKH�&+&�GRFNHW��&KULV�3ODQWH�RI�:(&�(QHUJ\�
*URXS��ZKLFK�RZQV�D�FRQWUROOLQJ�VKDUH�RI�$7&��DQ�$SSOLFDQW�LQ�WKH�&+&�GRFNHW��%HWK�6RKROW��WKH�([HFXWLYH�
'LUHFWRU�RI�&OHDQ�*ULG�$OOLDQFH��ZKLFK�LV�DQ�LQWHUYHQRU�SDUW\��RQH�RI�WKH�³&OHDQ�(QHUJ\�*URXSV´��LQ�WKH�
&+&�GRFNHW��DQG�0HJDQ�:LVHUVN\�RI�0*	(��ZKLFK�LV�D�SDUW�RZQHU�RI�$7&��DQ�$SSOLFDQW�LQ�WKH�&+&�
GRFNHW���'RF������DW�����7KH�PHHWLQJ�PLQXWHV�IRU�WKLV�PHHWLQJ�DUH�DYDLODEOH�LQ�'RF������DW�����Q�����FLWLQJ�
KWWSV���FGQ�PLVRHQHUJ\�RUJ������������$&���,WHP�����F���0LQXWHV������������������SGI���



��

UHOHYDQW��PDWHULDO��DQG�FRQWHVWHG�IDFWV�DQG�LVVXHV�WKDW�ZHUH�FRQWHPSRUDQHRXVO\�EHLQJ�OLWLJDWHG�E\�

WKH�VDPH�SDUWLHV�LQ�WKH�36&¶V�GRFNHW�RQ�WKH�&+&�WUDQVPLVVLRQ�OLQH���'RF������DW���±�����

7KHVH�XQGLVSXWHG�IDFWV��VWDQGLQJ�DORQH��FUHDWH�DW�D�PLQLPXP�DQ�REMHFWLYH�DSSHDUDQFH�DQG�

VHULRXV�ULVN�RI�DFWXDO�ELDV��36&�FRPPLVVLRQHUV�VKRXOG�QRW�EH�HQJDJLQJ�ZLWK�SDUWLHV�WR�D�FRQWHVWHG�

GRFNHW��GXULQJ�WKH�FRXUVH�RI�WKDW�FRQWHVWHG�GRFNHW��UHJDUGLQJ�PDWHULDO�LVVXHV�EHLQJ�OLWLJDWHG�LQ�WKDW�

FRQWHVWHG�GRFNHW��VLPSO\�EHFDXVH�WKH\�GR�VR�WKURXJK�DQ�$GYLVRU\�&RPPLWWHH�HVWDEOLVKHG�E\�RQH�

RI�WKH�SDUWLHV�WR�WKDW�FRQWHVWHG�GRFNHW��7KH FLUFXPVWDQFHV�RI�&RPPLVVLRQHU�+XHEVFK¶V�FRQWLQXHG�

HQJDJHPHQW�ZLWK�0,62�ZKLOH�0,62�ZDV�SUHVVLQJ� LWV�FDVH�EHIRUH� WKH�36&� VHYHUHO\�HURGHV WKH�

SXEOLF¶V� WUXVW� LQ� WKH� IDLUQHVV� DQG� LPSDUWLDOLW\� RI� WKH� &RPPLVVLRQ¶V� GHFLVLRQ�PDNLQJ� SURFHVV�

*XWKULH�Y��:LVFRQVLQ�(PSOR\PHQW�5HODWLRQV�&RPP
Q������:LV���G���������������1�:��G���� �&W��

$SS�������� �KROGLQJ� WKDW� D� ³FRPSHOOLQJ� DSSHDUDQFH� RI� LPSURSULHW\´� WKDW� UHTXLUHV� UHFXVDO�PD\�

UHVXOW� IURP� ³D� QXPEHU� RI� DFWV�� QRW� LQGLYLGXDOO\� DV� HJUHJLRXV� LQ� QDWXUH´� WKDW� ³WRJHWKHU� KDYH� D�

FXPXODWLYH�LPSDFW�RI�HURGLQJ�SXEOLF�WUXVW�LQ�DQ�DGPLQLVWUDWLYH�DJHQF\´���,Q�UH�3DWHUQLW\�RI�%�-�0���

�����:,�����7KH�VDPH�LV�WUXH�ZLWK�UHJDUG�WR�&KDLU�9DOFT¶V�DSSDUHQW�FRQIOLFWV��6HH '$/&�::)�

2SHQLQJ�%U��DW���±���

�� '$/&�::)�GLG�QRW�ZDLYH�WKHLU�ELDV�FODLPV���

5HVSRQGHQWV� DUJXH� WKDW�'$/&�::)�KDYH� VRPHKRZ�ZDLYHG� WKHLU� ELDV� FODLPV� EHFDXVH�

³>W@KH�IDFWV�XQGHUO\LQJ�'$/&�DQG�::)¶V�SURFHGXUDO�GXH�SURFHVV�FODLPV�ZHUH�D�PDWWHU�RI�SXEOLF

�� )RU�H[DPSOH��0,62¶V�PLQXWHV�IRU�WKH�0DUFK������PHHWLQJ�LQGLFDWH�WKDW�&\QWKLD�&UDQH��ZKR�LV�HPSOR\HG�
E\�,7&��ZKLFK�LV�RQH�RI�WKH�$SSOLFDQWV�KHUH���SURYLGHG�D�GHWDLOHG�XSGDWH�RQ�0,62¶V�ZRUN�RQ�6WRUDJH�DV�
7UDQVPLVVLRQ�2QO\�$VVHW�DQG�1RQ�7UDQVPLVVLRQ�$OWHUQDWLYHV��³17$V´��LQ KHU�UROH�DV�0,62¶V�&KDLU�RI�WKH�
3ODQQLQJ�$GYLVRU\�&RPPLWWHH��0V��&UDQH�H[SUHVVHG�KHU�YLHZSRLQWV�RQ�WKHVH�WRSLFV��LQFOXGLQJ�KHU�RSLQLRQ�
WKDW�³0,62�GRHV�QRW�KDYH�MXULVGLFWLRQ�RYHU�17$V�DQG�WKDW�WKHUH�LV�QR�FXUUHQW�FRVW�UHFRYHU\�PHFKDQLVP�
XQGHU�WKH�7DULII�WR DOORZ�IRU�WKLV�´��'RF������DW���� 0V��&UDQH¶V�RXW�RI�FRXUW�VWDWHPHQW�LQYROYHG�D�FRQWHVWHG�
PDWHULDO�LVVXH�LQ�WKH�&+&�GRFNHW��6HH��H�J���'RF�������DW�����WHVWLPRQ\�RI�'$/&�::)�H[SHUW�ZLWQHVV�-RQ�
:HOOLQJKRII�GHVFULELQJ�ZK\�H[LVWLQJ�)(5&�UXOHV�DOORZ�FRVW�DOORFDWLRQ�IRU�$76�WKDW�SURYLGH�WUDQVPLVVLRQ�
VHUYLFHV���7KXV��0V��&UDQH¶V�SUHVHQWDWLRQ�ZDV�DQ�H[�SDUWH�FRPPXQLFDWLRQ�E\�D�SDUW\�UHSUHVHQWDWLYH�RQ�D�
UHOHYDQW��PDWHULDO��FRQWHVWHG�LVVXH�LQ�WKH�&+&�GRFNHW��
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NQRZOHGJH� IRU� PRQWKV²RU� HYHQ� \HDUV²EHIRUH� WKH� &RPPLVVLRQ� LVVXHG� WKH� )LQDO� 'HFLVLRQ�´�

�$SSOLFDQWV %U��DW�����36&�%U��DW�����7KDW�VWDWHPHQW�LV�QRW�WUXH�DQG�LW�PLVFKDUDFWHUL]HV�WKH�UHOHYDQW�

³IDFWV´�WKDW�VXSSRUW�'$/&�DQG�::)¶V�ELDV�FODLP��

)LUVW� RI� DOO�� LW� LV &RPPLVVLRQHU� +XHEVFK¶V� RZQ� UHVSRQVLELOLW\� WR� DYRLG� H[� SDUWH�

FRPPXQLFDWLRQV�DQG�UHFXVH�KLPVHOI�LQ�FLUFXPVWDQFHV�VXFK�DV�WKHVH��6HFRQG��'$/&�::)¶V�ELDV�

FODLP�JRHV�EH\RQG�&RPPLVVLRQHU�+XHEVFK¶V�JHQHUDO�LQYROYHPHQW�ZLWK�0,62��7KLV�FDVH�WXUQV�RQ�

WKH� VSHFLILF IDFWV� DQG� FLUFXPVWDQFHV�� DQG� LQWHUDFWLRQV�� SDUWLFLSDQWV� DQG� WRSLFV� LGHQWLILHG� LQ�

'$/&�::)¶V�0RWLRQ�IRU�5HFXVDO��'RF��������2SHQLQJ�%ULHI��DW�SDJHV���±������±���� DQG�DERYH��

7KHVH�VSHFLILF�IDFWV�FU\VWDOOL]HG�DW�DQG�DIWHU�WKH�36&¶V�ILUVW�RSHQ�PHHWLQJ�RQ�$XJXVW����������LQ�

ZKLFK�&KDLU�9DOFT�GHOHJDWHG�UHVSRQVLELOLW\�WR�&RPPLVVLRQHU�+XHEVFK�WR�OHDG�WKH�&RPPLVVLRQ¶V�

GHOLEHUDWLRQV���'RF������DW�����H[SODLQLQJ�WKDW�WKH�GXH�SURFHVV�YLRODWLRQV�ILUVW�EHFDPH�³FOHDU�DQG�

FU\VWDOOL]HG´�DW�WKH�&RPPLVVLRQHUV¶�RSHQ�PHHWLQJ�IRU�GHOLEHUDWLRQ�RQ�$XJXVW����������� /LWLJDQWV�

VKRXOG�QRW�EH�SODFHG�EHWZHHQ�³D�URFN�DQG�KDUG�SODFH´�ZKHUH�WKH\�PXVW�EULQJ�D�VHULRXV�GXH�SURFHVV�

FRPSODLQW� EDVHG� RQ� JHQHUDOL]HG� FRQFHUQV� RU� ULVN� ZDLYLQJ� WKHLU� FODLP� HQWLUHO\�� '$/&�::)�

XQGHUVWDQGV�WKDW�ELDV�FODLPV�VKRXOG�QRW�EH�UDLVHG�OLJKWO\��6HH��H�J���6WLYHUV�Y��3LHUFH�����)��G������

������WK�&LU���������³7R�VXJJHVW�WKH�H[LVWHQFH�RI�D�FRQIOLFW�ZRXOG�OLNHO\�DQWDJRQL]H�WKH�%RDUG��

DQG�PLJKW�RIIHU� OLWWOH� LI�DQ\�KRSH�IRU�UHOLHI´���7KH�VWDQGDUG�IRU� UHFXVDO� LQ�:LVFRQVLQ�UHTXLUHV�D�

³VHULRXV�ULVN�RI�ELDV�´�,Q�UH�3DWHUQLW\�RI�%�-�0��������:,�����������7KDW�LV�WKH�FDVH�KHUH�EDVHG�RQ�

WKH�IDFWV�NQRZQ�WKXV�IDU�

�� 7KH�36&�KDV�XQUHDVRQDEO\�EORFNHG�'$/&�::)¶V�JRRG�IDLWK�DWWHPSWV�WR�
JDWKHU�PRUH�HYLGHQFH�WR�VXSSRUW�WKHLU�DOOHJDWLRQV�RI�ELDV�

'HVSLWH�WKH�36&¶V�DVVXUDQFHV�WKDW�³WKH�&RPPLVVLRQ�WRRN�'$/&�::)¶V�DOOHJDWLRQV�YHU\�

VHULRXVO\�´��36&�%U��DW������WKH�36&�KDV�WDNHQ�UHSHDWHG�VWHSV�WR�SUHYHQW�RU�GHOD\�'$/&�::)¶V�

UHDVRQDEOH��SURPSW��DQG�JRRG�IDLWK�DWWHPSWV�WR�REWDLQ�DGGLWLRQDO�IDFWXDO�LQIRUPDWLRQ��UHFRUGV��DQG�
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RWKHU�GHWDLOV�ERWK�WKURXJK�:LVFRQVLQ�2SHQ�5HFRUGV�5HTXHVWV�DQG�WKURXJK�GLVFRYHU\�LQ�D�IHGHUDO�

FRXUW�FDVH��2Q�-DQXDU\�����������'$/&�::)�VXEPLWWHG�DQ�2SHQ�5HFRUGV�5HTXHVW�WR�WKH�36&�

VHHNLQJ�UHFRUGV�UHODWHG�WR�FRPPXQLFDWLRQV�EHWZHHQ�&RPPLVVLRQHU�+XHEVFK�DQG�0,62��'HVSLWH�

UHSHDWHG�UHTXHVWV�IRU�VWDWXV�XSGDWHV��DQG�WKH�VWDWXWRU\�UHTXLUHPHQW�WKDW�DJHQFLHV�SURYLGH�UHTXHVWHG�

UHFRUGV� ³DV� VRRQ� DV� SUDFWLFDEOH� DQG�ZLWKRXW� GHOD\�´�:LV�� 6WDW�� �� ������� WKH� 36&� VWLOO� KDG� QRW�

SURYLGHG� WKH� UHTXHVWHG� UHFRUGV� E\� ODWH�0D\� ����²IRXU�PRQWKV� DIWHU�'$/&�::)¶V� RULJLQDO�

UHTXHVW��$IWHU� VWLOO� IXUWKHU�GHOD\�� WKH�36&�RQO\�EHJDQ�SURGXFLQJ�GRFXPHQWV�DIWHU�'$/&�::)�

ILOHG�D�3HWLWLRQ�IRU�D�:ULW�RI�0DQGDPXV�LQ�'DQH�&RXQW\�&LUFXLW�&RXUW���&DVH�1R�����FY�������0D\�

�����������

7KH�36&�KDV�DOVR�WULHG�WR�GHOD\�GLVFRYHU\�LQ�'$/&�::)¶V�UHODWHG�GXH�SURFHVV�FRPSODLQW�

LQ�IHGHUDO�FRXUW���1R�����FY�������:�'��:LV���7KH�36&¶V�UHIXVDO� WR� UHVSRQG�WR�'$/&�::)¶V�

GLVFRYHU\�UHTXHVWV�ILQDOO\�OHG�WR�'$/&�::)�ILOLQJ�D�PRWLRQ�WR�FRPSHO��ZKLFK�WKH�FRXUW�JUDQWHG��

1R�����FY�������'NW�� ����'NW�� ��� 7KH�36&� WKHQ� ILOHG� D�0RWLRQ� IRU�5HFRQVLGHUDWLRQ��'NW�� ���

ZKLFK WKH�FRXUW�GHQLHG��'NW����� $IWHU�WKHVH�VLJQLILFDQW�GHOD\V��WKH�0DJLVWUDWH�-XGJH�RUGHUHG�WKH�

36&�WR�ILQDOO\�WXUQ�RYHU�UHVSRQVLYH�GRFXPHQWV�WR�'$/&�::)�E\�-XO\��������� ZLWK�D�WKUHDW�RI�

VDQFWLRQV�IRU�IXUWKHU�GHOD\�DQG�QRQ�FRPSOLDQFH�

7KH�36&¶V� SHUVLVWHQW� GHOD\� WDFWLFV� WR� VW\PLH�'$/&�DQG�::)¶V� DFFHVV� WR� LQIRUPDWLRQ�

XQGHUPLQH�WKHLU�FULWLFLVP WKDW�'$/&�::) KDYH�QRW�\HW�SURGXFHG�PRUH�HYLGHQFH�RI�ELDV���36&�

%U��DW���� 7KH�SXEOLFO\�DYDLODEOH�GRFXPHQWV�LQ�WKH�UHFRUG��DORQH��FRQWDLQ�VXIILFLHQW�IDFWV�WKDW��ZKHQ�

YLHZHG�REMHFWLYHO\�� GHPRQVWUDWH� D� ³VHULRXV� ULVN´� RI� ELDV�� ,I�'$/&�::)� ILQDOO\� UHFHLYH�PRUH�

LQIRUPDWLRQ� LQ� UHVSRQVH� WR� WKHLU� RSHQ� UHFRUGV� UHTXHVW� DQG� IHGHUDO� FRXUW� GLVFRYHU\� WKDW� IXUWKHU�

�� 7KH�$WWRUQH\�*HQHUDO¶V�RIILFH�LV�VWLOO�LQ�WKH�SURFHVV�RI�UHYLHZLQJ�DQG�SURYLGLQJ�UHVSRQVLYH�UHFRUGV�WR�
'$/&�::)¶V�2SHQ�5HFRUGV�5HTXHVW��DQG�WKH�UHFRUGV�ZHUH�QRW�DOO�SURYLGHG�EHIRUH�'$/&�::)¶V�UHSO\�
EULHI�LV�GXH�RQ�-XO\����������
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VWUHQJWKHQV WKHVH�FODLPV��'$/&�::)�ZLOO�VHHN�OHDYH�WR�DSSURSULDWHO\�EULQJ�WKHVH�IDFWV�IRUZDUG�

IRU�WKLV�&RXUW¶V�FRQVLGHUDWLRQ��6HH�:LV��6WDW���������������DOORZLQJ�IXUWKHU�WHVWLPRQ\�XSRQ�OHDYH�

RI�WKH�FRXUW�³LQ FDVHV�RI�DOOHJHG�LUUHJXODULWLHV�LQ�SURFHGXUH�EHIRUH�WKH�DJHQF\´���

�� 7KH�ELDV�RI�HYHQ�RQH�RI�WKH�&RPPLVVLRQHUV�FRQWDPLQDWHV�WKH�GHOLEHUDWLYH�
SURFHVV�DQG�UHTXLUHV�UHYHUVDO�RI�WKH�36&¶V�)LQDO�'HFLVLRQ�

5HVSRQGHQWV� DUJXH� WKDW� WKH� GLVTXDOLILFDWLRQ� RI� &RPPLVVLRQHU� +XHEVFK� RU� &KDLUSHUVRQ�

9DOFT� GRHV� QRW� PDWWHU� EHFDXVH� WKH� RQH� UHPDLQLQJ� FRPPLVVLRQHU¶V� YRWH� ³ZRXOG� KDYH� EHHQ�

VXIILFLHQW´ WR�VXSSRUW� WKH�GHFLVLRQ�� �$SSOLFDQWV %U��DW ����36&�%U��DW���� 7KDW� LV� LQFRUUHFW�DV�D�

PDWWHU� RI� ODZ�� :LVFRQVLQ� DQG� 8�6�� 6XSUHPH� &RXUW� FDVH� ODZ� LV� FOHDU� WKDW� D� VLQJOH� ELDVHG�

GHFLVLRQPDNHU¶V�SDUWLFLSDWLRQ�RQ�D�SDQHO�GLVTXDOLILHV�WKH�GHFLVLRQ�RI�WKH�HQWLUH�SDQHO��³:KHUH�D�

MXVWLFH�ZKR�SDUWLFLSDWHG� LQ�D�FDVH�ZDV�GLVTXDOLILHG�E\� ODZ�� WKH� FRXUW¶V MXGJPHQW� LQ� WKDW�FDVH� LV�

YRLG�´�6WDWH�Y��$P��79�	�$SSOLDQFH�RI�0DGLVRQ�� ,QF�������:LV���G���������������1�:��G����

��������-DFNVRQ�Y��%HQVRQ�������:,���������������:LV���G���������������1�:��G�����������7KH�

VDPH�UXOH�DSSOLHV�³ZKHQ�WKH�GLVTXDOLILHG�MXGJH�KDV�DFWHG�VLPSO\�DV�RQH�RI�D�EHQFK�FRPSRVHG�RI�

VHYHUDO�MXGJHV��HYHQ�WKRXJK�WKH�YRWH�RI�WKH�GLVTXDOLILHG�MXGJH�ZDV�QRW�QHFHVVDU\�WR�WKH�GHFLVLRQ�´�

&DVH�Y��+RIIPDQ������:LV����������1�:�������������������DFFRUG�:LOOLDPV�Y��3HQQV\OYDQLD������

6��&W�� ������ ���� ������� �SDUWLFLSDWLRQ� RI� ELDVHG� MXGJH� LV� ³VWUXFWXUDO´� DQG� ³µQRW� DPHQDEOH¶ WR�

KDUPOHVV�HUURU�UHYLHZ��UHJDUGOHVV�RI�ZKHWKHU�WKH�MXGJH¶V�YRWH�ZDV�GLVSRVLWLYH´���6WLYHUV�Y��3LHUFH��

���)��G������������WK�&LU���������³:KHWKHU�DFWXDO�RU�DSSDUHQW��ELDV�RQ�WKH�SDUW�RI�D�VLQJOH�PHPEHU�

RI�D�WULEXQDO�WDLQWV�WKH�SURFHHGLQJV�DQG�YLRODWHV�GXH�SURFHVV�´���

7KLV� LV� HVSHFLDOO\� WUXH� KHUH�� ZKHUH� &RPPLVVLRQHU� +XHEVFK� ZDV� OHDGLQJ� WKH� 36&¶V�

GHOLEHUDWLRQV�� DQG� &KDLU� 9DOFT� LV� WKH� 36&� &KDLU�� 5HVSRQGHQWV¶� DUJXPHQW� WKDW� &RPPLVVLRQHU�

1RZDN¶V�YRWH��DORQH��ZRXOG�EH�VXIILFLHQW�WR�DSSURYH�WKH�&3&1�LV�ZURQJ�DV�D�PDWWHU�RI�ODZ�DQG�
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ODFNV�PHULW��$FFRUGLQJO\��WKH�&RXUW�VKRXOG�UHYHUVH�WKH�36&¶V�)LQDO�'HFLVLRQ�DQG�GHFODUH�LW�YRLG�DV�

D�PDWWHU�RI�ODZ�IRU�WKLV�UHDVRQ�DV�ZHOO�

,,,� &21&/86,21

2YHU�WKH SDVW IHZ�\HDUV�:LVFRQVLQ¶V�HOHFWULFLW\�VHFWRU�DQG�LWV�OHJDO�IUDPHZRUN�IRU�DSSHOODWH�

UHYLHZ� KDYH� ERWK� FKDQJHG� GUDPDWLFDOO\�� 6RODU� HQHUJ\� JHQHUDWLRQ� LV� DFFHOHUDWLQJ�� DQG� HQHUJ\�

VWRUDJH�LV�UDSLGO\�HQWHULQJ WKH�:LVFRQVLQ�DQG�0LGZHVW�PDUNHW��ZKLOH�HQHUJ\�GHPDQG�UHPDLQV�IODW�

RU�GHFOLQLQJ��7KH�:LVFRQVLQ�6XSUHPH�&RXUW¶V�7HWUD�7HFK GHFLVLRQ�DQG�WKH�/HJLVODWXUH¶V�UHYLVLRQV�

WR:LVFRQVLQ¶V�MXGLFLDO�UHYLHZ�VWDWXWH�KDYH�VLPLODUO\�VKLIWHG�EXVLQHVV�DV�XVXDO�LQ�:LVFRQVLQ�FRXUWV��

7KHVH� FKDQJLQJ� FLUFXPVWDQFHV� PDNH� LW� SDUWLFXODUO\� LPSRUWDQW� IRU� WKLV� &RXUW� WR� XQGHUWDNH� D�

VHDUFKLQJ�UHYLHZ�RI�WKH�36&¶V�)LQDO�'HFLVLRQ� ZLWKRXW�GHIHUHQFH�WR�&RPPLVVLRQ¶V�SUH�7HWUD�7HFK�

DQG�SUH�$FW�����LQWHUSUHWDWLRQV�RI�ODZ��7KH�36&¶V�)LQDO�'HFLVLRQ�DQG�LWV�%ULHI�EHIRUH�WKLV�&RXUW�

UHDG�DV�WKRXJK�WKHVH�IXQGDPHQWDO�HQHUJ\�PDUNHW�DQG�OHJDO�FKDQJHV�QHYHU�RFFXUUHG��7KH\�UHDG�DV�

LI�WKH�:LVFRQVLQ�6XSUHPH�&RXUW¶V�ODQGPDUN�7HWUD�7HFK�GHFLVLRQ�DQG�WKH�6WDWH�/HJLVODWXUH¶V������

$FW�����HOLPLQDWLQJ�MXGLFLDO�GHIHUHQFH�WR�DJHQF\�FRQFOXVLRQV�RI�ODZ�VRPHKRZ�FKDQJH�QRWKLQJ��

6LPSO\�SXW��WKDW�LV�QRW�DQG FDQQRW�EH�WKH�FDVH KHUH� 7HWUD�7HFK�VWDQGV�IRU�WKH�SULQFLSOH�WKDW�FRXUWV�

PXVW�HQVXUH�WKDW�DGPLQLVWUDWLYH�DJHQFLHV IROORZ�WKHLU�JRYHUQLQJ�VWDWXWHV ZKHQ�GHFLGLQJ FDVHV��)RU�

WKH�UHDVRQV�GHVFULEHG�LQ�3HWLWLRQHUV�'$/&�DQG�::)¶V�2SHQLQJ�%ULHI�DQG�KHUHLQ��WKH�&RXUW�VKRXOG�

UHYHUVH�WKH�36&¶V�)LQDO�'HFLVLRQ�JUDQWLQJ�D�&3&1�IRU�WKH�&DUGLQDO�+LFNRU\�&UHHN�WUDQVPLVVLRQ�

OLQH�DQG�UHPDQG�WKH�$SSOLFDWLRQ�WR�WKH�36&�

'DWH��-XO\���������

5HVSHFWIXOO\�VXEPLWWHG�

�V��(OHFWURQLFDOO\�6LJQHG�E\�%UDGOH\�'��.OHLQ
$WWRUQH\V�IRU�WKH�'ULIWOHVV�$UHD�/DQG�&RQVHUYDQF\�
DQG�:LVFRQVLQ�:LOGOLIH�)HGHUDWLRQ�
%UDGOH\�'��.OHLQ��6WDWH�%DU�1R����������
+RZDUG�$��/HDUQHU��SUR�KDF�YLFH�
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